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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U. S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U. S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1980 (7 U. S. C. 1946 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S. C. 
Chapter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issues of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 3923) 


In re QUEENSBORO FARM PRODUCTS, INC. AMA Docket No. 27-107. 
Decided June 10, 1954. 


Reclassification of Milk Product from Class III to Class 
II—Flavored Milk Drink 


Where petitioner, a milk handler, prepared a mixture, using cream, condensed 
skim milk, water, flavor and coloring to be used as an additive, in lieu 
of cream, to liquid coffee, it was held, that such a mixture is not a drink 
in itself as set forth under Class II provisions in the order, and that the 
market administrator erred when he reclassified the mixture from 
Class III as reported to Class II as a flavored milk drink. 


*. Harry Polikoff, of New York, New York, for petitioner. Mr. Julius C. 
Krause for Agricultural Marketing Service. Mr. John J. Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). The petitioner is a handler 
under Order No. 27, as amended, regulating the handling of milk 
in the New York metropolitan area. 


The proceeding concerns the classification under the order of a 
fluid product made by the petitioner, allegedly consisting of a 
mixture of heavy cream, condensed skim milk, water, flavor and 
artificial coloring. The petitioner reported the product in Class III 
for the period involved, September 1949 through June 1950, on 
the ground that it did not meet the requirements of any other 
class of utilization enumerated in the order. Section 927.4(c) (5) 
(iii) provided at the time that all milk the butterfat from which 
leaves a plant of classification in the form of some product the 
classification of which is not established in some other class enu- 
merated in the order shall be Class III milk. After the usual 
audit to verify the petitioner’s reports, the market administrator 
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reclassified it to Class II as a “flavored milk drink” and also 
applied the fluid skim differential to the skim milk contained 
therein, with consequent debits to petitioner. The petition attacks 
the market administrator’s reclassification and subsequent appli- 
cation of the fluid skim differential as arbitrary, unreasonable 
and in violation of the provisions of the order. 


An answer to the second amended petition was filed by the 
Assistant Administrator, Production and Marketing Administra- 
tion, United States Department of Agriculture. The answer up- 
held the reclassification as in accordance with law and the terms 
of the order. The respondent also alleged in the answer that even 
assuming that the ruling of the market administrator in classify- 
ing the milk in Class II was unlawful, the alternative to such 
classification was Class I-A on the basis of the product being a 
“fluid milk product” disposed of in the marketing area. A hear- 
ing upon the petition was held before John Curry, Office of Hear- 
ing Examiners, United States Department of Agriculture, in the 
Office of the Market Administrator, 205 East 42nd Street, New 
York, New York, on November 18, 1952. At the hearing, the 
petitioner was represented by Harry Polikoff, Attorney at Law, 
30 Pine Street, New York, New York. The respondent was repre- 
sented by Julius C. Krause, Office of the Solicitor, United States 
Department of Agriculture, Washington, D. C. After the hear- 
ing, the parties filed briefs. The hearing examiner issued a report 
recommending that petition be dismissed. Both parties filed excep- 
tions to the report and oral argument was held before the Judi- 
cial Officer on March 30, 1954. 


FINDINGS OF FACT 


1. Petitioner, Queensboro Farm Products, Inc., is a corpora- 
tion organized and existing under the laws of the State of New 
York, with its principal office and place of business at 35-13 41st 
Street, Long Island City, New York. 


2. The petitioner is a handler under Order No. 27, as 
amended. It operates country plants, one of which is a pool plant 
under the order located at Canastota, New York, and a city plant 
in Long Island City, New York, which is within the marketing 
area. 


3. The milk involved was received from producers during the 
period September 1949 through June 1950, inclusive, at the peti- 
tioner’s Canastota, New York, plant. After the milk was received, 
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it was separated into cream and fluid skim milk, which fluid skim 
milk was, in turn, reduced by condensation to condensed skim 
milk. The petitioner then utilized the cream and condensed skim 
milk in the preparation of a fluid product which contained the 
following ingredients: 


Ingredients Percentage 


Cream (40% butterfat) 18.7 
Condensed skim milk 23.8 
Water 57.4 
Flavor 0.04 
Color 0.004 


After all the ingredients were added thereto, the mixture was 


heated to a temperature of 160 degrees for a period of 30 minutes 
and was then homogenized. 


4. The milk to be classified and priced herein left the Cana- 
stota plant as a fluid product containing the ingredients set forth 
in Finding of Fact No. 3. The product, or mixture, contained a 
butterfat content of approximately 7.5 percent. 


5. Petitioner’s daily batch records and monthly ledger sheets 
referred to the mixture as a “coffee flavored drink’’ and the peti- 
tioner reported the product as a “coffee flavored drink” or a 


“coffee mixture” to the market administrator. The mixture, on 
leaving the Canastota plant, was labeled as a “coffee flavored 
drink” and was accompanied by the following tag: 
“Queensboro Farm Products, Inc. 
35-13 41st Street, Long Island City, N. Y. 


Coffee 
Flavored 
Drink 
Made with condensed skim milk 
Pasteurized 


Canastota, N. Y.... 


The product was shipped to petitioner’s Long Island City plant 
and was then delivered to a purchaser who distributed it to 
restaurants for consumer use in coffee. 


6. Petitioner’s vice-president testified that the product in- 
volved in this proceeding was identified, labeled, tagged and sold 
as a “coffee flavored drink” because the Health Department of 
the City of New York required that it be so identified. He also 
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testified that the product was not in palatable form when it left 
the Canastota, New York, plant due to the relatively high butter- 
fat content of approximately 7.5 percent. 


7. In its monthly utilization report to the market adminis- 
trator, the petitioner reported the fluid product involved in Class 
III, as milk the butterfat from which leaves its Canastota plant 
in the form of a product the classification of which is not estab- 
lished in some other class in the order. After the usual audit to 
verify petitioner’s reports, the market administrator reclassified 
the fluid product to Class II as a flavored milk drink pursuant to 
section 927.4(c) (4) of Order No. 27, as amended, and section 
927.101(h) of the rules and regulations. The market administra- 
tor subsequently applied the fluid skim differential to the skim 
milk contained therein pursuant to section 927.5(e) of Order No. 
27, as amended. 


8. The pertinent provisions of Order No. 27, as amended, 
which were in effect during the time involved in the petition, 
read as follows: 


“Section 927.4 Classification. (a) BASIS OF CLASSIFICA- 


TION. All milk, the butterfat from which is received at a 
plant at which the classification of milk received from pro- 
ducers is to be determined pursuant to subparagraph (3) of 
this paragraph, and all milk entering the marketing area in 
the form of milk, fluid milk products, cultured or flavored 
milk drinks, cream, fluid cream products or skim milk, shall 
be classified in accordance with the form in which it is held 
at, or moved from the plant at which classification is deter- 
mined. Such classification shall be subject to the following 
conditions: 


“(1) BURDEN OF PROOF. In establishing the classifica- 
tion of milk received from producers, the burden rests upon 
the handler who received the milk from producers to show 
that the milk should not be classified as Class I-A, and that 
the skim milk in Class II and Class III milk should not be 
subject to the fluid skim differential. The burden rests upon 
the handler who receives or distributes in the marketing 
area, milk, fluid milk products, cultured or flavored milk 
drinks, cream, fluid cream products, or skim milk to estab- 
lish the source of all his milk or milk products. * * * 
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“(5) ACCOUNTING PROCEDURE. The accounting proce- 
dure for classifying milk pursuant to this section shall be 
set up by the market administrator pursuant to paragraph 
(b) of this section. Such accounting procedure shall include 
conversion factors to be used in the absence of specific 
weights and tests, specific definitions of products, and such 
methods for assignment of milk to classes according to source 
and form as may be necessary to effectuate the provisions 
of this section and which are not inconsistent with the fol- 
lowing general principles: (Emphasis supplied.) * * * 


“(c) Classes of utilization. Subject to all of the conditions 
set forth in paragraphs (a) and (b) of this section, milk 
shall be classified at the plant at which classification is to 
be determined as follows: 


“(1) Class I-A milk shall be all milk, except as provided in 
subparagraphs (2) and (3) of this paragraph, the butterfat 
from which leaves or is on hand at the plant in the form of 
milk, fluid milk products, or as cultured or flavored milk 
drinks containing 3.0 percent or more but not more than 5.0 
percent of butterfat, and all milk the classification of which 
is not established in some other class named in this para- 
graph. * * * 


“(4) Class II milk shall be all milk the butterfat from which 
leaves or is on hand at the plant in the form of cream, sweet 
or sour, fluid cream products, or in the form of cultured or 
flavored milk drinks containing less than 3.0 percent or more 
than 5.0 percent of butterfat, unless such cream, fluid cream 
products, or cultured or flavored milk drinks are established 
to have been so handled or marketed as to classify such milk 
in some other class named in this paragraph. 


(5) Class III milk shall be all milk which meets the condi- 
tions set forth in any one of the following subdivisions: * * * 


““(iii) All milk, the butterfat from which leaves or is on hand 
at the plant in the form of some product, the classification 
of which is not established in some other class named in this 
paragraph. 


“Section 927.5 Minimum prices. * * * 


“(e) FLUID SKIM DIFFERENTIAL. For skim milk de- 
rived from Class II or Class III milk which enters the mar- 
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keting area in the form of milk, fluid skim milk, or in the 
form of cultured or flavored milk drinks containing less than 
3.0 percent or more than 5.0 percent of butterfat, and for 
all skim milk which is not accounted for in some product 
leaving or on hand at the plant, the handler shall pay a fluid 
skim differential per hundredweight computed as follows: 
deduct the price of Class II milk computed pursuant to para- 
graph (a) (4) of this section from the price for Class I-A 
milk computed pursuant to paragraph (a) (1) of this sec- 
tion, and divide by .9125.” 


9. Section 927.101 of the rules and regulations issued pur- 
suant to section 927.4(a) (5) and (b) of Order No. 27 reads in 
pertinent part as follows: 


“Section 927.101. Definitions. The terms used herein shall 
have the same definitions as are set forth in the Orders. In 
addition, for the purpose only of classifying and accounting 
for milk under the terms of the Orders, other terms shall 
have the meanings set forth in this section. * * * 


““(e) ‘Milk’ means (1) the product delivered to a plant by 
dairy farmers as cow’s milk, or (2) the product composed 
of skim milk and of not less than 3.0 percent nor more than 
15 percent. butterfat. This definition shall not be deemed to 
include products that are included in other definitions of this 
section. 


“(f) ‘Skim milk’ means all parts of milk as defined in (e) (1) 
of this section except butterfat. 


“(g) ‘Fluid skim milk’ means the product consisting prin- 
cipally of uncondensed skim milk, including buttermilk ob- 
tained from churning, and containing less than 3.0 percent 
butterfat. 


“(h) ‘Cultured or flavored milk drink’ means a flavored or 
cultured beverage containing milk or skim milk but not more 
than 15 percent butterfat, or the mixture from which such 
product is made. 


“(i) ‘Cream’ means the combination of butterfat and skim 
milk which contains more than 15 percent butterfat, * * * 


“(n) ‘Condensed by-product’ means the product resulting 
from the evaporation of at least 50 percent of the water from 
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fluid skim milk, with or without the addition of other prod- 
ucts. This definition includes but is not limited to the products 
known as condensed skim milk, sweetened condensed skim 
milk, and condensed buttermilk. 


“(o) ‘Milk powder’ means the product which results from 
the removal of water from milk, cream, plain condensed 
milk, or fluid skim milk . . . and which contains not less than 
10 percent butterfat, not more than 5.0 percent moisture, 
and not more than 5.0 percent solids not milk solids. * * * 


“(q) ‘Powdered by-product’ means a product which results 
from the removal of water from fluid skim milk or a con- 
densed by-product and which contains less than 10 percent 
butterfat and not more than 5.0 percent moisture. This defi- 
nition includes but is not limited to products known as non- 
fat dry milk solids and dried buttermilk. * * * 


“(y) ‘Fluid milk products’ means products which meet the 
definition of milk as set forth in paragraph (e) of this sec- 
tion, but to which are added ingredients not to exceed 4.0 
percent. This definition shall not be deemed to include prod- 
ucts that are included in other definitions in this section. 


“(z) ‘Fluid cream products’ means products containing less 
than 60 percent butterfat which meet the definition of cream 
as set forth in paragraph (i) of this section, but to which 
are added ingredients other than those derived from milk, 
such ingredients not to exceed 4.0 percent, which products 
are not subsequently utilized in frozen desserts. This defini- 
tion shall not be deemed to include products that are included 
in other definitions in this section.” 


10. Section 2 of the Sanitary Code and Regulations of the City 
of New York (Exhibit No. 9) reads in pertinent part as follows: 


“40. ‘Flavored drink.’ The product obtained by the addition 
of . . . to wholesome fluid skimmed milk, or to water and 
powdered skimmed milk or powdered whole milk, or to water 
and condensed skimmed milk or condensed whole milk, and 
which product by its color is easily and clearly distinguish- 
able from, and is not an imitation or semblance of, milk or 
cream.” 
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CONCLUSIONS 


The issue is the market administrator’s reclassification of the 
product involved from Class III as reported by the petitioner to 
Class II as a “flavored milk drink” containing over 5.0 percent 
butterfat which was disposed of in the marketing area. The Class 
II provisions of section 927.4(c) (4) of the order, set out in 
Finding of Fact 8, included such drinks. 

Section 927.101(h) of the rules and regulations under the 
order, as is seen from Finding of Fact 9, defined a “flavored milk 
drink”’ as a flavored “. . . beverage containing milk or skim milk, 
but not more than 15 percent butterfat or the mixture from which 
such product is made.” (Emphasis supplied.) 

The product involved was not prepared for, or used as, a 
“drink” or “beverage” in itself. It was prepared for and used as 
an additive, in lieu of cream, to liquid coffee when drunk by the 
consumer. We have the problem, then, as to whether the product 
is encompassed by the words “drink” of the order and “‘beverage” 
of the rules and regulations. 

As is obvious, the order is a detailed document. To make the 
application of the order even more specific, precise definitions of 
products are contained in the rules and regulations issued under 
the order. In the light of such exactitude, it is our opinion that 
the legally-legitimate bounds of interpretation would be surpassed 
if we stretched the terms “drink” and “beverage” beyond dairy 
drinks, such as chocolate-flavored and egg-nog drink, to cover the 
product here which was not prepared for or consumed as a dairy 
drink. The product is certainly not a mixture from which a 
flavored milk drink or beverage is made. Because the petitioner 
labeled the product “drink” in order to comply with State law 
requirements does not make the product a flavored milk drink 
under the order. Therefore, the action of the market administrator 
in classifying the product as Class II is “not in accordance with 
law.” 

The respondent takes the position that the market admin- 
istrator has not passed on the question as to whether the product, 
if not held to be Class II, should be classified Class I-A as a “fluid 
milk product” rather than Class III as reported by the petitioner. 
There was some discussion on this point during the proceeding 
“a See DeFremery and Company v. United States, 188 F, (2d) 161 (C.C.P.A. 1943), which 


held upon the authority of a number of cases that cassis was not a ‘‘cordial’’ or ‘‘beverage’’ 
under the customs laws because it was used for flavoring alcoholic drinks rather than 


being a drink in itself even though it contained alcohol, 
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and the petitioner pointed out some serious legal problems in- 
volved in such a classification. At any rate, the ruling herein 
applies only to the question presented, namely, the validity of the 
market administrator’s action in classifying the product Class II. 








ORDER 


The market administrator shall rescind his classification of the 
product as Class II and the resulting debits to the petitioner. 










DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 3924) 


In re WHITELAWN DAIRIES, INC. AMA Docket No. 27-103. 
Decided June 16, 1954. Mr. Harry Polikoff, of New York, New 
York, for petitioner. Mr. Julius C. Krause for Agricultural Mar- 
keting Service. Mr. Glen J. Gifford, Hearing Examiner. Decision 
by Thomas J. Flavin, Judicial Officer. 











(No. 3925) 


PEERS AND COMPANY et als. CEA Docket No. 61. Decided June 28, 
1954. 







Suspension of Registration—Violation of Act—Wash or 
Fictitious Sales—Consent Order 


Where respondents caused the execution of fictitious trades on the New York 
Cotton Exchange in violation of the act, and where respondent Peers 
and Company admitted the facts alleged and consented to the entry of 
an order suspending its registration, the company’s registration as a 
future’s commission merchant was ordered suspended for a period of 
fifteen days. 


Mr. Benjamin M. Holstein for Commodity Exchange Authority. Mr. Albert I. 
Collens, of New York, New York, for respondents Peers and Company 
and Henry M. Peers, Jr. Mr. Jack W. Bain, Referee. 


Decision by Thomas J. Flavin, Judicial Officer 

















PRELIMINARY STATEMENT 






This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C., Chapter I), instituted by a complaint issued 
under section 6 (b) of the act (7 U.S.C. 9) on February 16, 1954, 
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by the Acting Secretary of Agriculture, hereinafter called the 
complainant. 

The complaint charges that the respondents caused the execu- 
tion of wash or fictitious trades on the New York Cotton Ex- 
change, a contract market, in violation of section 4c of the act 
(7 U.S.C. 6c). The charges are based upon allegations that 
respondent Leon Salkind opened commodity futures trading ac- 
counts with respondent Peers and Company for the partnership 
respondent Leading Embroidery Company and for the corporate 
respondent Smitherman Cotton Mills, Incorporated, that on three 
occasions thereafter respondent Salkind ordered the purchase of 
a specified quantity of cotton futures for the account of the cor- 
poration and simultaneously ordered a sale of the same quantity 
of the same future for the account of the partnership, or vice 
versa, that such trades were executed by causing one firm to buy 
from the other, that respondent Peers and Company accepted, 
transmitted, and recordéd the execution of these orders with 
knowledge of the fact that respondent Salkind controlled the 
trading of both firms, and that subsequently, upon directions from 
respondent Salkind, respondent Peers and Company applied the 
credit balance in the corporation account against the debit balance 
in the partnership account, after which both accounts were closed. 

An answer was filed on behalf of respondents Peers and Com- 
pany and Henry M. Peers, Jr., in which these respondents ad- 
mitted the material allegations in the complaint, except that they 
denied knowledge by respondent Peers of the fact that the trading 
in both accounts was controlled by respondent Salkind. No answer 
or other communication was received from or on behalf of 
respondents Leading Embroidery Company, Smitherman Cotton 
Mills, Incorporated, or Leon Salkind. 

The hearing opened in New York on June 8, 1954, before 
referee Jack W. Bain, of the Office of Hearing Examiners, United 
States Department of Agriculture. Respondents Peers and Com- 
pany, and Henry M. Peers, Jr., were represented by Albert I. 
Collens, of New York, New York. Benjamin M. Holstein of the 
Solicitor’s Office appeared for the complainant. There was no 
appearance by or on behalf of the other three respondents. 


After the hearing opened and prior to the taking of testimony, 
respondents Peers and Company and Henry M. Peers, Jr., by 
their counsel, admitted the facts alleged in the complaint, waived 
further hearing, waived service upon them of a referee’s report, 
consented to the entry of an order suspending the registration of 
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respondent Peers and Company as a futures commission mer- 
chant for a period of fifteen (15) days, and requested that such 
order be issued as expeditiously and be made effective as soon as 
possible. The referee then stated that he would certify the matter 
to the Judicial Officer without any further formal document by 
the referee, for issuance of the order to which these respondents 
had consented, and indicated that he would file a report with 
respect to the three remaining respondents. 

The order to which respondents Peers and Company and Henry 
M. Peers, Jr. have consented and which the referee and the 
complainant have recommended will be issued, with findings of 
fact adopted from the material facts alleged in the complaint. 


FINDINGS OF FACT 


1. Respondent Peers and Company, 76 Beaver Street, New 
York, New York, is a sole proprietorship, owned and managed by 
resondent Henry M. Peers, Jr. At all times material to this deci- 
sion and order, the said Peers and Company was a registered 
futures commission merchant under the Commodity Exchange 
Act and a clearing member of the New York Cotton Exchange. 


2. At all times material to this decision and order, the New 
York Cotton Exchange was a duly designated contract market 
under the Commodity Exchange Act. 


3. On or about September 10, 1952, respondents Leading Em- 
broidery Company and Smitherman Cotton Mills, Incorporated, 
acting through respondent Leon Salkind, each opened a regulated 
commodity account with respondent Peers and Company. 


4. On or about September 15, 1952, respondent Leon Salkind 
ordered respondent Peers and Company to buy 4,000 bales of 
March 1953 cotton futures on the New York Cotton Exchange for 
the account of respondent Leading Embroidery Company and 
simultaneously ordered the said Peers and Company to sell 4,000 
bales of March 1953 cotton futures for the account of respondent 
Smitherman Cotton Mills, Incorporated. Respondent Peers and 
Company simultaneously transmitted both orders to Aubrey Wol- 
ford, a registered floor broker under the Commodity Exchange 
Act, for execution on the New York Cotton Exchange, and the 
said Aubrey Wolford, acting as floor broker on both sides of each 
of the said orders, purchased 4,000 bales of March 1953 cotton 
futures at 39.31 cents per pound on the floor of the New York 
Cotton Exchange and, as the opposite side of such purchase, sold 
the same quantity of the same future at the same price. The said 
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Aubrey Wolford reported the above described purchase and sale 
to respondent Peers and Company, and the said Peers and Com- 
pany entered the transactions in its books in the respective 
accounts of the respondent partnership and the respondent cor- 
poration, and notified respondent Leon Salkind that his orders 
had been executed. 


5. On or about November 12, 1952, respondent Leon Salkind 
ordered respondent Peers and Company to buy 3,500 bales of 
March 1953 cotton futures on the New York Cotton Exchange 
for the account of respondent Smitherman Cotton Mills, Incor- 
porated, and simultaneously ordered the said Peers and Company 
to sell 4,000 bales of March 1953 cotton futures on the said 
exchange for the account of respondent Leading Embroidery Com- 
pany. Respondent Peers and Company simultaneously transmitted 
both orders to the said Aubrey Wolford for execution on the New 
York Cotton Exchange, and the said Aubrey Wolford, acting as 
floor broker on both sides of each of the said orders, purchased 
3,500 bales of March 1953 cotton futures at 36.06 cents per pound 
on the floor of the New York Cotton Exchange and, as the opposite 
side of such purchase, sold the same quantity of the same future 
at the same price. The said Aubrey Wolford reported the above 


described purchase and sale to respondent Peers and Company, 
and the said Peers and Company entered the transactions in its 
books in the respective accounts of the respondent corporation 
and the respondent partnership, and notified respondent Leon 
Salkind that his orders had been executed. 


6. On or about November 12, 1952, respondent Leon Salkind 
ordered respondent Peers and Company to buy 4,000 bales of May 
1953 cotton futures on the New York Cotton Exchange for the 
account of respondent Smitherman Cotton Mills, Incorporated, 
and simultaneously ordered the said Peers and Company to sell 
4,000 bales of May 1953 cotton futures on the said exchange for 
the account of respondent Leading Embroidery Company. Re- 
spondent Peers and Company simultaneously transmitted both 
orders to the said Aubrey Wolford for execution on the New York 
Cotton Exchange, and the said Aubrey Wolford, acting as floor 
broker on both sides of each of the said orders, purchased 4,000 
bales of May 1953 cotton futures at 36.16 cents per pound on the 
floor of the New York Cotton Exchange and, as the opposite side 
of such purchase, sold the same quantity of the same future at 
the same price. The said Aubrey Wolford reported such purchase 
and sale to respondent Peers and Company, and the said Peers 
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and Company entered the transaction in its books in the respective 
accounts of the respondent corporation and the respondent part- 
nership, and notified respondent Leon Salkind that his orders had 
been executed. 


7. Respondent Peers and Company accepted the orders 
described in paragraphs 4, 5, and 6 with knowledge of the fact 
that respondent Leon Salkind controlled the trading in the ac- 
counts of the respondent partnership and respondent corporation. 


8. At all times between September 15, 1952, and September 
21, 1952, and at all times between September 23, 1952, and Febru- 
ary 19, 1953, the books of respondent Peers and Company showed 
that the account of respondent Leading Embroidery Company had 
a deficit in excess of $10,000, the maximum amount of credit 
permitted to be extended by a member of the New York Cotton 
Exchange under the rules of the said exchange. No margin funds 
were deposited by respondent Leading Embroidery Company or 
by anyone else in its behalf during these periods. On October 23, 
1952, and thereafter, such deficit exceeded $100,000. The trans- 
actions of November 12, 1952, described in paragraphs 5 and 6, 
closed out the open contract positions in both accounts and at the 
close of business on that day the account of respondent Leading 
Embroidery Company showed a debit balance of approximately 
$132,765 and the account of respondent Smitherman Cotton Mills, 
Incorporated, showed a credit balance of approximately $118,340. 
The said accounts remained in this status until on or about 
February 19, 1953, at which time respondent Peers and Company, 
pursuant to directions from respondent Leon Salkind, applied the 
said credit balance in the account of respondent Smitherman 
Cotton Mills, Incorporated, to the debit balance in the account of 
respondent Leading Embroidery Company. Shortly thereafter 
both of the accounts were closed. 


9. The cotton futures transactions described in paragraphs 
4, 5, and 6 could be used for hedging transactions in interstate 
commerce in cotton or the products or by-products thereof, or 
determining the price basis of transactions in interstate com- 
merce in cotton, or delivering cotton sold, shipped, or received in 
interstate commerce. 


CONCLUSIONS 


Respondent Peers and Company accepted the orders in question 
with knowledge of the fact that respondent Leon Salkind con- 
trolled the trading of both firms, and Peers and Company con- 
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firmed the execution of the trades and entered them in its books 
when it knew that they had been executed by “crossing,” that is, 
by causing one firm to buy from the other. Under the circum- 
stances, such transactions were wash sales or fictitious sales 
within the meaning of section 4c of the Commodity Exchange 
Act (7 U.S.C. 6c). In re Jean Goldwurm, et al, 7 A.D. 265. 


ORDER 


Effective ten (10) days after the date of this order, the regis- 
tration of Peers and Company as a futures commission merchant 
is suspended for a period of fifteen (15) days. 

A copy of this decision and order shall be sent by registered 
mail to respondents Peers and Company and Henry M. Peers, Jr., 
and to each contract market under the act. 


(No. 3926) 


In re UNION STOCK YARDS COMPANY OF FARGO. P&S Docket No. 
2031. Decided June 2, 1954. 


Cease and Desist—Violation of Act—Refusal of Pen Space 


Where respondent arbitrarily failed and refused to assign pen space, upon 
reasonable request to a registered dealer at the stockyard, held, respond- 
ent discriminated unfairly against the dealer in violation of the act, 
and respondent is ordered to cease and desist from failing to render 
reasonable and non-discriminatory stockyard services. 


. Jerome S. Ducrest for Livestock Branch, Production and Marketing 
Administration (now Livestock Division, Agricultural Marketing Serv- 
ice). Mr. D. L. Grannis of Grannis & Grannis, of South St. Paul, Min- 
nesota, and Mr. Herbert G. Nilles of Nilles, Oehlert & Nilles, of Fargo, 
North Dakota, for respondent. Mr. Jack W. Batn, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by a complaint 
of the Director of the Livestock Branch, Production and Market- 
ing Administration, filed on September 30, 1952, with the Hearing 
Clerk, Office of the Solicitor. The respondent, the corporate owner 
and operator of the Union Stock Yards at West Fargo, North 
Dakota, was charged with unlawful discrimination in failing to 
comply with a reasonable request to furnish pen space for the 
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operations of Thomas Boylan as a registered cattle dealer at the 
stockyard in 1951 and 1952. Copies of the complaint and the 
applicable rules of practice were served on respondent by 
registered mail on October 14, 1952. 

After a requested extension of time, respondent filed an answer 
on November 24, 1952, denying any wilful violation of the act, 
and stating that there were enough market agencies and dealers 
on the market at all times and that no suitable pens were avail- 
able for assignment to Boylan and others who had applied before 
him. On April 8, 1953, the proceeding was assigned to Hearing 
Examiner Jack W. Bain, who set it for oral hearing in Fargo, 
North Dakota, on May 19, 1953. This setting was postponed at 
respondent’s request, and the hearing was later set to begin on 
August 5, 1953. 

The hearing was held in Fargo, on August 5, 6 and 7, 1953. 
Jerome S. Ducrest of the Washington office, Office of the Solicitor, 
appeared as counsel for complainant, and D. L. Grannis, of 
Grannis and Grannis, South St. Paul, Minnesota, and Herbert G. 
Nilles, of Nilles, Oehlert, and Nilles, of Fargo, North Dakota, as 
counsel for respondent. Complainant called nine witnesses and 
introduced two exhibits, and respondent presented 11 witnesses 
and 14 exhibits. The transcript contains 324 pages. It seems un- 
necessary to summarize the evidence here, as the contentions of 
the parties on what are deemed the material issues relate rather 
to the conclusions to be drawn than to the details of fact them- 
selves. The pertinent facts are stated below in the Findings of 
Fact. Parts of the evidence are discussed in the Conclusions. 

When the hearing closed, the parties were given until October 
15, 1963, to file proposed findings and briefs. Both parties filed 
them on October 14. The hearing examiner filed a report recom- 
mending the issuance of a cease and desist order. The respondent 
did not file exceptions. 

The hearing examiner’s report, containing Preliminary State- 
ment, Proposed Findings of Fact, Proposed Conclusions and Pro- 
posed Order, is hereby adopted as the final decision and order in 
this proceeding. 


ORDER 


Respondent shall cease and desist from refusing to assign pen 
space to a registered cattle dealer upon reasonable request. 

This order shall become effective on the 10th day after this 
date. 
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(No. 3927) 


In re MARKET AGENCIES AT THE NEW ORLEANS STOCK YARDS. 
P&S Docket No. 534. Decided June 10, 1954. 


Continuation of Rates and Charges 


Respondent’s petition requesting that its current schedule of rates and 
charges be continued in effect to and including June 30, 1955, granted, 
unless changed by further order before the latter dates. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. William T. Quinn, of Arabi, Louisiana, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
May 22, 1953 (12 A.D. 486), continuing in effect to and including 
June 30, 1954, the current schedule of rates and charges, which 
was authorized by the order of June 18, 1952 (11 A.D. 525). 

By a petition filed on May 17, 1954, respondents requested that 


the current schedule of rates and charges “be extended for 
another year or until July 1, 1955.” Prior to the issuance of the 
order of June 18, 1952, authorizing increase in rates and charges, 
notice of the petition therefor was given to the public and all 
interested persons were afforded an opportunity to be heard in 
the matter. No interested person notified the Hearing Clerk of a 
desire to be heard. Inasmuch as the present petition does not 
involve an increase of rates and charges lawfully prescribed by 
the Secretary or new rates and charges for services not hereto- 
fore covered by order, it is found that further notice and public 
procedure on this order are unnecessary. 

The Livestock Division, Agricultura] Marketing Service, by its 
attorney, filed an answer recommending that the petition be 
granted. The answer also recommended that the reporting require- 
ment contained in the order of June 18, 1952, be continued in 
effect as a part of this order, modified, however, to cover respond- 
ents’ 1954 operations. 

Since the parties are agreed, the respondents are authorized to 
continue assessing the current schedule of rates and charges dur- 
ing the life of this order. The reporting requirement of the order 
of June 18, 1952, is continued in effect except that respondents 
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shall execute in detail and file reports of their 1954 operations not 
later than March 15, 1955. 

This order shall become effective on July 1, 1954, and remain 
in effect to and including June 30, 1955, unless changed by further 
order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3928) 


In re G. L. STANFORD. P&S Docket No. 2087. Decided June 16, 
1954. 


Suspension of Registration—Cease and Desist—Violations 
of Act—Operating Business While Insolvent—Failing to 
Keep Proper Books and Records 


Where respondent violated the act by engaging in the livestock commission 
and dealer business while insolvent and failed to keep books and records 
which fully disclosed all transactions involved in his business, held, 
respondent is ordered to cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices, and his registration is 
suspended for 30 days and thereafter until he can establish his solvency, 
and respondent is further ordered to keep such accounts, records and 
memoranda as fully and correctly disclose all transactions involved in 
his business. 

. Lowell E. Miller for Livestock Branch, Production and Marketing Admin- 
istration (now Livestock Division, Agricultural Marketing Service). 
Mr. G. L. Stanford, of Ogden, Utah, respondent, pro se. Mr. John Curry, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding arising under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), herein- 
after referred to as the act. In the complaint it is charged that the 
respondent violated the act by engaging in the livestock commis- 
sion and dealer business while insolvent and by failing to keep 
books and records which fully disclosed all transactions involved 
in his business. The respondent, on January 4, 1954, filed an 
answer admitting all the material facts alleged in the complaint, 
but denied that any of the actions charged were wilful. The 
hearing examiner recommended a suspension of the respondent’s 
registration for thirty days and for such time thereafter as the 
respondent is insolvent. The respondent did not file exceptions. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 13 A.D. 605 


FINDINGS OF FACT 


1. The Union Stock Yards, Ogden, Utah, hereinafter referred 
to as the stockyard, was at all times mentioned herein a posted 
stockyard subject to the provisions of the act. 


2. The respondent, G. L. Stanford, Ogden, Utah, is registered 
under the act as a market agency to buy livestock on a commission 
basis at the stockyard and as a dealer to buy and sell livestock 
for his own account at the stockyard, and at all times mentioned 
herein was so registered. 


3. The respondent is insolvent. As of November 9, 1953, 
respondent’s current assets totalled approximately $25, as com- 
pared to current liabilities of approximately $3,788.29, resulting 
in an excess of current liabilities over current assets of approxi- 
mately $3,763.29. 


4. The respondent during the period from January 1, 1952, 
to November 9, 1953, failed to keep such accounts, records, and 
memoranda as fully and correctly disclosed all transactions in- 
volved in his business. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is con- 
cluded that respondent is insolvent within the meaning of the 
provisions of the act of Congress, approved July 12, 1943 (7 
U.S.C. 204), and that respondent has wilfully violated section 
312(a) of the act (7 U.S.C. 213 (a) ). 


By reason of the facts set forth in Finding of Fact 4, the 
respondent also wilfully violated section 401 of the act (7 U.S.C. 
221). 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set forth in the 
Findings of Fact. 

Respondent’s registration under the act is suspended for a 
period of thirty days from the effective date of this order and 
thereafter until he shows himself able to discharge all his financial 
obligations as they accrue. At the request of respondent, when he 
makes such a showing, a supplemental order will be issued in 
this proceeding terminating this suspension after the thirty-day 
period. 
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Respondent shall keep such accounts, records, and memoranda 
as fully and correctly disclose all transactions involved in his 
business. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3929) 


In re B. D. “Bub” WILSON. P&S Docket No. 2097. Decided June 
16, 1954. 


Suspension of Registration Held in Abeyance—Cease and 

Desist—Violations of Act—Causing Issuance of False and 

Incorrect Sales Tickets—Failing to Show True Names of 
Purchasers 


Where respondent, a registered dealer, caused the stockyard to issue false 
and incorrect sales tickets showing false names as the seller instead of 
the name of respondent, and, at other times, in connection with purchase 
transactions, caused the stockyard to show false names as purchasers 
instead of the name of respondent, copies of which were made part of 
its accounts and records, held, respondent is ordered to cease and desist 
from engaging in the unfair, unjustly discriminatory and deceptive 
practices, and respondent’s registration is suspended for 30 days, such 
suspension to be held in abeyance for two years unless, within that time, 
respondent again violates the act. 

Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Tom P. Senff, of Mount Sterling, Kentucky, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hearing 
filed by the Acting Director, Livestock Division, Agricultural 
Marketing Service, on April 26, 1954, charged respondent with 
wilfully and knowingly violating various provisions of the act. 
Respondent, on May 21, 1954, filed an answer admitting the allega- 
tions contained in the Order of Inquiry and Notice of Hearing, 
waiving the right to an oral hearing and to the report of the 
Examiner, and consenting to the issuance of an appropriate order, 
with findings of fact, requiring respondent to cease and desist 
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from the practices complained of in said Order of Inquiry and 
Notice of Hearing and suspending his registration for a period 
of 30 days, such suspension to be held in abeyance and not to 
become effective unless within two years from the effective date 
of the order the respondent shall be found, after opportunity for 
a hearing, to have again violated the act and the regulations 
issued thereunder. The Livestock Division, by its attorney, has 
recommended that such an order be issued. 


FINDINGS OF FACT 


1. The Cincinnati Union Stock Yards, Cincinnati, Ohio, the 
Farmers Stockyards Company, Inc., Mt. Sterling, Kentucky, the 
Clay-Gentry Stock Yards Company, Inc., and the Blue Grass 
Stockyards, Lexington, Kentucky, the Winchester Stock Yards, 
Winchester, Kentucky, and the Paris Stock Yards, Paris, Ken- 
tucky, hereinafter referred to as the stockyards, were at all times 
mentioned herein posted stockyards subject to the provisions of 
the act. 


2. Respondent is registered with the Secretary as a dealer to 
buy and sell livestock for his own account, at the stockyards, and 
at all times mentioned herein was so registered. 


3. Respondent, at the Cincinnati Union Stock Yards, Cincin- 
nati, Ohio, on or about June 1, 1953, sold cattle through The 
Greene, Embry Company, a registered market agency at said 
stockyard, and, in connection with such sale transaction, caused 
the stockyard to issue false and incorrect scale tickets showing 
assumed, false, fictitious or otherwise incorrect names as the 
seller of the livestock instead of the name of respondent, copies 
of which were made a part of the accounts and records of the 
stockyard and of said market agency. 


4. Respondent, at the Cincinnati Union Stock Yards, Cin- 
cinnati, Ohio, on or about May 14, 1953, sold calves through The 
Greene, Embry Company, a registered market agency at said 
stockyard, and, in connection with such sale transaction, caused 
the stockyard company to issue false and incorrect scale tickets 
showing an assumed, false, fictitious or otherwise incorrect name 
as the seller of the livestock instead of the name of respondent, 
copies of which were made a part of the accounts and records of 
the stockyard company and of said market agency. 
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5. Respondent, at the Cincinnati Union Stock Yards, Cincin- 
nati, Ohio, on or about 14 different dates and at divers other 
times during the period from October 1, 1952 through May 31, 
1953, purchased livestock from The Greene, Embry Company, a 
registered market agency at said stockyard, under assumed, false, 
fictitious or otherwise incorrect names and, in connection with 
such purchase transactions, caused said market agency to submit 
to the consignors of the livestock accounts of sale showing such 
assumed, false, fictitious or otherwise incorrect names as the pur- 
chasers of their livestock instead of the name of respondent, 
copies of which were made a part of the accounts and records of 
the market agency. All such purchases were made by respondent 
personally or by his father, John Everett Wilson, cattle salesman 
for The Greene, Embry Company, for the account of respondent. 


CONCLUSIONS 


By reason of the facts set out in the Findings of Fact above, 
it is concluded that respondent has wilfully violated section 312 (a) 
of the act and section 10 of an act entitled ““An Act to Create a 
Federal Trade Commission, to define its powers and duties, and 
for other purposes,” which section is incorporated in and made a 
part of the Packers and Stockyards Act, 1921, by virtue of the 
provisions of section 402 of the latter act. 


Inasmuch as the respondent has consented and the complainant 
has recommended that an order be issued which would require 
the respondent to cease and desist from the practices complained 
of in said Order of Inquiry and Notice of Hearing and suspend 
his registration for a period of 30 days, such suspension to be 
held in abeyance and not to become effective unless within two 
years from the effective date of the order the respondent shall be 
found, after opportunity for a hearing, to have again violated the 
act and the regulations issued thereunder, the order will be 
issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set out in the 
Findings of Fact above. 


Respondent’s registration under the act is suspended for a 
period of 30 days from the effective date hereof, such suspension 
to be held in abeyance and not to become effective unless within 
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two years from the effective date of the order the respondent 
shall be found, after opportunity for a hearing, to have again 
violated the act and the regulations issued thereunder. 

This order shall become effective on the 6th day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


DISMISSALS—SETTLEMENT BETWEEN PARTIES 


(No. 3930) 


VIRGIL ANDERSON & GLENN SEIDEL v. HOLLOWAY & OGREN. 
P&S Docket No. 2089. Decided June 14, 1954. Mr. Virgil Ander- 
son, of Sheffield, Illinois, and Mr. Glenn Seidel, of Princeton, IIli- 
nois, complainants, pro se. Mr. Joseph O. Parker, of Washington, 
D. C., for respondent. Mr. Gilbert A. Horn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer. 


(No. 3931) 


FRANCIS A. MALONE & HUBERT MALONE, d/b/a MALONE BROTH- 
ERS v. S. J. BORIS, d/b/a BORIS BROTHERS POULTRY COMPANY. 
P&S Docket No. 2098. Decided June 14, 1954. Mr. H. J. Swift of 
Swift & Swift, of Manchester, Iowa, for complainant. Mr. Sol I. 
Dvorkin, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. Decision by Thomas J. Flavin, Judicial Officer. 


(No. 3932) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. J. C. MCDoOW COMPANY. 
PACA Docket No. 6170. Decided June 1, 1954. 


Failure to Pay Purchase Price of Potatoes—Default 


Where complainant claimed reparation in the amount of the alleged purchase 
price for five carloads of potatoes sold and delivered to respondent, held, 
that in accordance with the rules of practice under the act, respondent, 
by failing to file an answer, admitted the material facts alleged in the 
complaint and waived an oral hearing, and his failure to pay promptly 
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to complainant the agreed purchase price constitutes a violation of the 
act for which reparation should be awarded to complainant. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Miss Lenore H. Lang- 
ford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on October 27, 1953. Complainant 
alleges that in August 1953, it sold and delivered to respondent 
five carloads of potatoes, but that respondent has failed to pay 
any part of the purchase price, amounting to $2,710.66, for which 
complainant seeks an award of reparation. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respon- 
dent on January 15, 1954. A copy of the report of investigation 
was served upon complainant’s attorney on the same date. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, National Produce Distributors, Inc., is a cor- 
poration whose address is 31 South Water Market, Chicago, 
Illinois. 


2. Respondent is an individual, John Cunningham McDow, 
trading as J.C. McDow & Company, whose address is 1313 Inde- 
pendence Building, Charlotte, North Carolina. At the time of the 
transactions complained of herein, respondent was licensed under 
the Act. 


8. On or about August 1, 1953, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of long white potatoes consisting of 360 100-pound 
bags of U. S .No. 1, Size A, 2 inch minimum, 20 ounce tops, at 
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$3.50 per bag, delivered, total price $1,260.00, less freight of 
$777.98, or a net price of $482.02. 


4. On or about August 1, 1953, potatoes conforming to the 
terms of the contract, which had been shipped from loading point 
in the State of California in Car SFRD 10947, in interstate com- 
merce, were diverted to destinations specified by respondent in 
the States of South Carolina and North Carolina. Upon arrival 
at destination, respondent accepted the potatoes in compliance 
with said contract of sale, made no complaint with respect 
thereto, but has not paid the purchase price of $482.02. 


5. On or about August 6, 1953, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of White Rose potatoes consisting of 275 100-pound 
bags of U. S. No. 1, Size A, Extra, and 450 10-pound vent-vu 
bags U. S. No. 1, Size A, at a price of $3.40 per 100-pound bag 
and $.4114 per 10-pound bag, respectively, delivered, total price 
$1,121.75, less freight of $645.90, or a net price of $475.85. 


6. On or about August 6, 1953, potatoes conforming to the 
terms of the contract which had been shipped from loading point 


in the State of Idaho in car PFE 91446, in interstate commerce, 
were diverted to destinations specified by respondent in the 
states of South Carolina and North Carolina. Upon arrival at 
destination, respondent accepted the potatoes in compliance with 
said contract of sale, made no complaint with respect thereto, but 
has not paid the purchase price of $475.85. 


7. On or about August 7, 1953, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of 360 100-pound bags U.S. No. 1, Size A, Extra, long 
white potatoes, at $3.45 per bag, delivered, total sales price 
$1,242.00, less freight of $729.13, or a net price of $512.87. 


8. On or about August 7, 1953, potatoes conforming to the 
terms of the contract, which had been shipped from loading point 
in the State of Oregon in car PFE 8656, in interstate commerce, 
were diverted to destinations specified by respondent in the State 
of South Carolina. Upon arrival at destination, respondent ac- 
cepted the potatoes in compliance with said contract of sale, 
made no complaint with respect thereto, but has not paid the pur- 
chase price of $512.87. 


9. On or about August 14, 1953, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
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a carload of White Rose potatoes consisting of 500 10-pound 
vent-vu bags U. S. No. 1, Size A; 100 100-pound bags Utility 
grade, Size A; and 210 100-pound bags U. S. No. 1, Size A, Extra, 
at delivered prices of $.4414, $3.10 and $3.85 per bag, respec- 
tively, total sales price $1,320.00, less freight of $714.29, or a net 
price of $605.71. 


10. On or about August 14, 1953, potatoes conforming to the 
terms of the contract, which had been shipped from loading point 
in the State of Idaho in car PFE 73943, in interstate commerce, 
were diverted to destinations specified by respondent in the State 
of North Carolina. Upon arrival at destination, respondent 
accepted the potatoes in compliance with said contract of sale, 
made no complaint with respect thereto, but has not paid the 
purchase price of $605.71. 


11. On or about August 21, 1953, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of potatoes consisting of 195 bags Idaho U. S. No. 1, 
Size A, All American Russets and 165 bags Idaho U. S. No. 2 
Be Brand Russets, at delivered prices of $4.25 and $3.15, respec- 
tively, total sales price $1,348.50, less freight of $714.29, or a net 
price of $634.21. 


12. On or about August 21, 1953, potatoes conforming to the 
terms of the contract, which had been shipped from loading point 
in the State of Idaho in car FFE 96567, in interstate commerce, 
were diverted to destinations specified by respondent in the State 
of North Carolina. Upon arrival at destination, respondent ac- 
cepted the potatoes in compliance with said contract of sale, made 
no complaint with respect thereto, but has not paid the purchase 
price of $634.21. 

18. The total delivered purchase price of the 5 carloads of 
potatoes is $2,710.66, no part of which has been paid to com- 
plainant by respondent. 


14. Formal complaint was filed on October 27, 1953, which 
was within 9 months after the several causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c)). 
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The facts thus admitted are that in August 1953, complainant 
sold to respondent 5 carloads of potatoes for $2,710.66; that 
potatoes which conformed to the terms of the contracts of sale 
were shipped in interstate commerce and delivered by complain- 
ant to respondent; and that respondent has not paid complainant 
the agreed purchase price of $2,710.66, or any part thereof. 


Respondent’s failure to make payment promptly to complainant 
for the potatoes delivered to and accepted by it is in violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount of $2,710.66, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $2,710.66, with 
interest thereon at the rate of 5 percent per annum from Sep- 
tember 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 3933) 


RITTER-PRICE COMPANY, INC. v. VICTOR PUENTE. PACA Docket 
No. 6237. Decided June 1, 1954. 


Failure to Pay Purchase Price of Potatoes—Default 
Headnotes in 13 A.D. 610, applicable here. 


Ritter-Price Co., Inc., of Los Angeles, California, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed November 9, 1953. A formal com- 
plaint was filed on March 25, 1954. Complainant seeks an award 
of reparation in the amount of the agreed purchase price of a 
carload of potatoes sold and delivered to respondent in September 
1953. 
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A copy of the report of investigation made by the Department 
was served upon complainant on April 12, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on April 9, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant, Ritter-Price Company, Inc., is a corporation, 
whose address is 2501 East 14th Street, Los Angeles 21, 
California. 


2. Respondent is an individual, Victor Puente, trading in his 
own name, whose address is 413 West Travis Street, San An- 
tonio, Texas. At the time of the transaction involved herein, 
respondent was not licensed under the Act, but was subject to 
license. Respondent has paid arrearage to cover the period during 
which the transaction took place. 


3. On or about September 26, 1953, in the course of interstate 
commerce and through broker G. F. Donald, San Antonio, Texas, 
complainant sold to respondent, after inspection by respondent, 
360 sacks of U. S. No. 2, Size A, California Long White potatoes 
which were contained in car SFRD 35990, at $2.50 per sack, 
delivered, or a total price of $900.00. 


4. Car SFRD 35990 which had been shipped from loading 
point in the State of California and which contained 360 sacks 
of potatoes meeting the specifications of the foregoing contract 
was located on track at San Antonio, Texas, at the time of sale. 
Respondent accepted the potatoes in compliance with the contract 
of sale. 


5. The total agreed purchase price of the carload of potatoes 
is $900, no part of which has been paid by respondent to 
complainant. 


6. Formal complaint was filed on March 25, 1954, which was 
within 9 months from the time the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price for the carload of potatoes is a violation of section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $900, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $900, with interest 
thereon at the rate of 5 percent per annum from October 1, 1953, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3934) 
D. J. HALLORAN AND SONS, INC. v. FANEUIL FRUIT EXCHANGE, 


Inc. PACA Docket 6238. Decided June 3, 1954. 
Failure to Pay Balance of Purchase Price of Vegetables— Default 


Where complainant sought an award of reparation in the amount of the 
alleged balance of the purchase price of fourteen lots of vegetables sold 
and delivered to respondent, held, that in accordance with the rules of 
practice under the act, respondent, by failing to file an answer, admitted 
the material facts alleged in the complaint and waived an oral hearing, 
and his failure to pay promptly to complainant the full agreed purchase 
price for the vegetables is in violation of section 2 of the act, for which 
reparation should be awarded to complainant. 


D. J. Halloran & Sons, Inc., of Charlestown, Massachusetts, complainant, 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed February 1, 1954. A formal com- 
plaint was filed on February 15, 1954. Complainant seeks an 
award of reparation in the amount of the unpaid portion of the 
agreed purchase prices of fourteen lots of vegetables sold and 
delivered to respondent from May to December 1953. 
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A copy of the report of investigation made by the Department 
was served upon complainant on March 138, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. Copies of a supple- 
mental report of investigation were sent to complainant and 
respondent on May 12, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, D. J. Halloran and Sons, Inc., 
whose address is 28 B & M Produce Market, Charlestown 29, 
Massachusetts. 


2. Respondent is a corporation, Faneuil Fruit Exchange, Inc., 
whose address is 235 Massachusetts Avenue, Boston, Massa- 
chusetts. 


3. Between May 13 and December 21, 1953, in the course of 
interstate commerce, complainant sold to respondent fourteen 
lots of vegetables, as follows: 


Unit 

Date No. Units Commodity Price 
May 13, 1953 10-50# sacks Texas Boiler Onions 1.25 12.50 
5-50# sacks Texas White Onions A 10.00 
14, 1953 40-50% sacks Texas Boiler Onions ‘ 46.00 
15, 1953 10-50# sacks Maine Chef Potatoes : 10.00 
19, 1953 10-50% sacks Maine Chef Potatoes A 10.00 
21, 1953 121-100# sacks Maine Potatoes i 121.00 
49-50# sacks Maine Potatoes J 24.50 
50-50# sacks Maine Potatoes ‘ 30.00 
1953 100-50# sacks Maine Potatoes ; 55.00 
1953 20-50# sacks Maine Potatoes 3 11.00 
1953 10-50# sacks P.ELI. Turnips i 12.50 
1953 50-50# sacks P.E.I. Turnips 4 50.00 
1953 10-100# sacks California Potatoes J 40.00 
1953 15-15# sacks Long Island Potatoes 4 18.00 
1953 15-100# sacks California Potatoes Ki 48.75 
1953 10-100# sacks Washington Potatoes ; 20.00 


TOTAL $519.25 
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4. Fourteen lots of potatoes, onions and turnips meeting the 
specifications of the foregoing contracts were shipped by truck to 
respondent. Upon arrival, respondent accepted the commodities 
and made no complaint with respect thereto. 


5. The total agreed purchase price of the fourteen lots of pota- 
toes, onions and turnips is $519.25, of which only $20.00 has been 
paid, leaving a balance due and owing by respondent to com- 
plainant of $499.25. 


6. Informal complaint was filed on February 1, 1954, which 
was within 9 months after the various causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 


According to the report of investigation, subsequent to the 


filing of the formal complaint respondent admitted being obligated 
to complainant in the amount claimed. Respondent has indicated 


it is at the present financially unable to retire the debt. Lack of 
funds is not considered good and sufficient reason under the Act 
for a failure to pay for fruit and vegetables purchased in inter- 
state or foreign commerce. 

Respondent’s failure to pay to complainant the full agreed 
purchase price for the fourteen lots of vegetables is a violation 
of section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $499.25, with interest, and the facts should 


be published. 
ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $499.25 with 
interest thereon, at the rate of 5 percent per annum from January 
1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3935) 








‘ the 
k to C. I. WATERFIELD v. THOMAS J. MALONEY. PACA Docket No. 6132. 
ities Decided June 3, 1954. 







Failure to Pay Balance of Purchase Price of Potatoes 
ota- 


een 
om- 






Where respondent purchased and accepted potatoes from complainant, with- 
out complaint, but made only part payment, and where there appears to 
have been no breach of contract on the part of complainant, held, 

respondent is ordered to pay the balance of the purchase price. 








Lich Burden of Proof as to Compromise Agreement—Evidence 


led. 






Where respondent alleges that he made immediate complaint as to the condi- 
tion of the potatoes purchased from complainant, and complainant 
authorized respondent to make the best possible adjustment, but where 
the evidence indicates that no complaint was ever made or adjustment 
authorized, held, respondent has failed to sustain the burden upon him 
of proving the alleged compromise agreement. 








Mr. W. J. Vaughen, of Onley, Virginia, for complainant. Mr. Thomas J. 
Maloney, of Freehold, New Jersey, respondent, pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 








PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on November 9, 1953, complainant 
alleges that he sold to respondent two truckloads of potatoes in 
July 1953, that respondent accepted the potatoes but has failed to 
pay the full purchase price therefor. Complainant is seeking 
reparation in the amount of $315.50. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on November 19, 1953. A copy of the report of investigation 
was served upon complainant’s attorney on November 18, 1953. 
Respondent’s answer to the complaint was filed on December 10, 
1953. Respondent, in effect, admits the purchase of the potatoes 
in question, but contends that complainant subsequently author- 
ized respondent ‘“‘to make best possible adjustment.” 

Since the amount involved in this controversy is under $500, 
the issues were submitted upon the sworn statements of the 
parties filed pursuant to the shortened method of procedure pro- 
vided for in the rules of practice (7 CFR 47.20). 
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FINDINGS OF FACT 


1. Complainant is an individual, Carroll I. Waterfield, doing 
business as C. I. Waterfield, whose address is Keller, Virginia. 


2. Respondent is an individual, Thomas J. Maloney, trading 
in his own name, whose address is Star Route, Freehold, New 
Jersey. At the time of the transaction herein complained of, re- 
spondent was licensed under the Act. 







3. On or about July 21, 1953, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 600 
100-pound sacks of Round Red potatoes at the agreed price of 
$1.40 per sack, f.o.b. shipping point. The contract provided that 
respondent would send two trucks to pick up the potatoes to be 
transported to respondent’s customer. 












4. The potatoes were inspected at point of shipment on July 22 
and July 23, 1953, and were reported to be U. S. No. 1, Size A, 
with no soft rot. 


5. On or about July 22, 1953, upon instructions received by 
telephone from respondent, complainant procured a truck and 
shipped 310 100-pound sacks of potatoes complying with the 
terms of the contract to Merrin-Cravens Company, 796 Warner 
Street, S. W., Atlanta, Georgia. 









6. On or about July 24, 1953, respondent sent a truck to com- 
plainant’s place of business and complainant loaded therein 290 
100-pound sacks of potatoes complying with the contract, which 
potatoes were transported to respondent’s customer, Merrin- 
Cravens Company, Atlanta, Georgia. 




















7. On or about August 31, 1953, respondent mailed to com- 
plainant a statement showing an “adjustment” in the purchase 
price of $255.75, plus “brokerage and sales expenses” of $60.00, 
and enclosing respondent’s check payable to complainant in the 
amount of $524.50. Complainant promptly notified respondent 
that the check was being accepted only as part payment and de- 
manded payment by respondent of the balance of the purchase 
price of $315.50 by return mail. Respondent has not paid this 
balance. 


8. The formal complaint was filed on November 9, 1953, which 
was within 9 months after the cause of action accrued. 


eae a a a lee rh hCceelCUm CU 


WATERFIELD v. MALONEY 
Cite as 13 A.D. 619 


CONCLUSIONS 


It is alleged in the complaint that respondent was at complain- 
ant’s place of business at Keller, Virginia, on July 21, 1953, and 
saw the potatoes, that respondent purchased 600 sacks and told 
complainant he would send two trucks to pick them up the next 
day. Complainant alleges that respondent did not send the trucks 
on July 22 and, upon being contacted by telephone, respondent 
told complainant to obtain a truck and send one load of the pota- 
toes to respondent’s customer, Merrin-Cravens Company, in At- 
lanta, Georgia, which complainant did. Complainant further 
alleges that respondent did not send the second truck until late 
in the afternoon of July 24, at which time the remainder of the 
potatoes were loaded and shipped to Merrin-Cravens Company. 


While respondent does not deny the purchase of the potatoes, 
he states that he did not actually see the potatoes which were 
bought, claiming that the potatoes he saw were being loaded into 
a freight car and that complainant told him that he had no more 
red potatoes at that time. Attached to respondent’s answer is an 
affidavit of one of respondent’s employees which supports respond- 
ent’s position. This employee stated that complainant said he knew 
of some red potatoes that might be available the next day. Re- 
spondent avers that “The potatoes in question were purchased 
the next day by Mr. R. C. Steck, my Sales-Manager. This was 
after we had left Keller, Va.” 

Although the statements of the parties are diametrically op- 
posed as to when the potatoes were purchased or whether they 
were purchased by respondent after personal inspection, there 
is no question but that respondent did purchase the 600 bags of 
potatoes. Respondent claims that upon arrival of the potatoes in 
Atlanta, Georgia, the potatoes “were complained about immedi- 
ately” and that this information was passed on to complainant. 
Respondent further claims that upon being informed of “the 
condition of these potatoes,” complainant “authorized us to make 
best possible adjustment.” 


This claim by respondent appears to be unfounded. Attached to 
the report of investigation is a letter to the Department signed 
by respondent’s customer, Merrin-Cravens Company, Atlanta, 
Georgia, which reads in part as follows: 

“As we have explained to you over the telephone, the 2 loads 
of red potatoes were rolled to us for sale on arrival. We ad- 
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vised you that there was no complaint on these 2 loads on 
arrival. This was true only because we sold these potatoes on 
their merits. If we had sold the same potatoes before they 
had arrived on a definite grade and maturity specification, 
then there would have been a complaint on both loads.” 


This letter indicates that respondent shipped the potatoes to 
Merrin-Cravens Company to be sold for respondent’s account. It 
is clear from the letter that no complaint was ever made to com- 
plainant with respect to the potatoes. Obviously, then, respond- 
ent’s “adjustment” by way of a $255.75 reduction from the pur- 
chase price was not authorized. Since this was an f.o.b. sale of 
potatoes by complainant to respondent at an agreed price, cer- 
tainly respondent was not entitled to charge complainant with 
“brokerage” and “sales expenses.” 


Respondent accepted the potatoes without complaint and he is 
liable for the agreed purchase price thereof, less any damages he 
can show were sustained as a result of a breach of contract on 
the part of complainant. Complainant has submitted two inspec- 
tion reports showing that he shipped to respondent’s customer 
U.S. No. 1, Size A potatoes, which contained no soft rot. Respond- 
ent has submitted no convincing evidence of any breach of con- 
tract on the part of complainant. He is, therefore, indebted to 
complainant in the full amount of the purchase price of the 
potatoes, being $840.00, less $524.50 paid by check to complainant 
on or about August 31, 1953, or the sum of $315.50. Complainant 
should be awarded reparation in the latter amount, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $315.50, with in- 
terest thereon at the'rate of 5 percent per annum from August 1, 
1953, until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 
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(No. 3936) 


A. J. WEINSTEIN & Co., INC. v. ALTMAN & SWARTZ. PACA 
Docket No. 6030. Decided June 4, 1954. 


Rejection of Commodity without Reasonable Cause— 
Measure of Damage 


Where complainant alleged that it shipped to respondent a carload of sweet 
peppers which were rejected by respondent causing complainant to resell 
the peppers at a loss, held, since the carload of peppers was as repre- 
sented, respondent’s rejection was unjustified; and since complainant 
made reasonable efforts to mitigate the damage, respondent is ordered 
to pay the difference between the contract price and the amount realized 
on resale. 


Bernstein, Weiss, Tomson, Hammer & Parter, of New York, New York, for 
complainant. Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for respondent. 
Miss Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed December 31, 1952, and formal com- 
plaint was filed April 9, 1953. Complainant seeks to recover the 
sum of $1,264.74, representing damages allegedly sustained as a 
result of respondent’s unjustified rejection of a car of sweet 
peppers sold to respondent on or about December 4, 1952. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by this Department was served upon 
respondent on May 28, 1953. A copy of the report of investigation 
was served upon complainant on May 27, 1953. 

Respondent’s answer and counterclaim was filed on July 3, 
1953. While respondent admitted the existence of an oral contract 
between the parties for a car of peppers, respondent denied that 
complainant had tendered the grade called for in the oral con- 
tract, or that respondent’s rejection of the car had been made 
without reasonable cause. By way of counterclaim respondent 
seeks to recover an alleged loss of profits in the amount of $330, 
incurred as a result of complainant’s alleged failure to furnish 
peppers meeting the specifications of the contract. On July 14, 
19538, complainant filed a reply to the counterclaim denying all 
the principal allegations made by respondent and seeking to have 
the counterclaim dismissed as without merit. 
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Although the amount sought in the complaint exceeds $500, 
neither party requested an oral hearing. The issues are, therefore, 
submitted under the shortened method of procedure provided for 
in the rules of practice. Under this procedure, complainant filed 
an opening statement, respondent filed an answering statement, 
and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, A. J. Weinstein & Co., Inc., is a corporation 
whose post office address is 320-322 Washington Street, 40-42 Jay 
Street, New York 13, New York. At the time of the transaction 
involved herein complainant was licensed under the act. 


2. Respondent is a partnership composed of Jacob E. Swartz 
and Charles Altman, doing business as Altman & Swartz whose 
post office address is 168 Niagara Frontier Food Terminal, Buffalo 
6, New York. At the time of the transaction involved herein re- 
spondent was licensed under the act. 


3. On or about December 4, 1952, in the course of interstate 
commerce, complainant entered into an oral contract with re- 
spondent for the sale to respondent of a “good” car of Elmore 


and Stahl brand sweet peppers, consisting of 660 bushel baskets 
contained in car ART 29452, shipped from Texas and then on 
track in New York, New York, at a price of $5.25 per basket, 
delivered Buffalo, New York. 


4. Pursuant to the oral contract between the parties, com- 
plainant ordered car ART 29452 diverted to respondent at Buffalo, 
New York. Upon arrival of the car at Buffalo, New York, on 
December 8, 1952, respondent rejected the shipment. 


5. After respondent’s rejection, complainant requested a 
Federal inspection of the shipment. The inspection was made at 
Buffalo, New York, on December 8, 1952, having been completed 
at 3:10 p.m. on that date. The official inspection certiflcate evidenc- 
ing such inspection reads in pertinent part as follows: 

“Size: Mostly ranging from 21% to 314, mostly 214 to 3 
inches in diameter and 21% to 4% inches in length. Rang- 
ing from 4 to 20%, averaging 14% under 2% inches in 
diameter or length. 

“Quality: Mature, clean, fairly well to well with more than 
60% well shaped. Grade defects average 6%, chiefly 
scars and badly misshapen. 
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“Condition: Fresh, generally firm and showing good green 
color. 2 to 12%, averaging 7% numerous small to large 
pitted areas occuring over entire surface and most of 
which are shriveled. 

“Grade: Fails to grade U. S. No. 1, account of undersize 
in excess of tolerances. 

“Remarks: Inspection and certificate restricted to product 
and lading in upper 2 layers of load.” 


6. After respondent’s rejection of the car of peppers, com- 
plainant ordered the car rediverted to New York. On arrival of 
the car in New York, and after the car had been about three- 
fourths unloaded, complainant requested another Federal inspec- 
tion of the portion of the shipment then in the car, which was 
completed at 10 a.m. on December 11, 1952. The official inspection 
certificate evidencing this inspection reads in pertinent part as 
follows: 

“Size: General 214 to 234 inches in diameter. Range 8 to 
20%, average 13% under 2% inches in diameter. None 
under 21% inches in length. 

“Quality: Mature, clean and bright. Approximately 85% 
well shaped, 15% fairly well shaped. Grade defects 
range 1 to 12%, average 5%, chiefly scars or misshapen. 


“Condition: Generally firm and green. Average 3% damaged 
by fresh cracks or bruises. Average 1% decay. 

“Grade: Fails to grade U. S. No. 1 account of undersize in 
excess of tolerance. 

“Remarks: Inspection and certificate restricted to product 
and lading remaining in car at time of inspection.” 


7. Complainant made prompt and proper disposition of the 
carload of peppers in New York for gross proceeds of $2,443.50, 
which, after deducting properly allowable expenses, resulted in 
net proceeds of $2,219.26. As a result of respondent’s rejection of 
the car of peppers, complainant sustained damages totalling 
$1,245.74. 


8. Respondent has made no payment to complainant in con- 
nection with the shipment, although complainant has demanded 


payment. 


9. Formal complaint was filed on April 9, 1953, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


There appear to be three issues in this proceeding: (1) what 
representations or warranties did complainant make with respect 
to the grade, quality, or condition of the peppers in car ART 
29452; (2) were the peppers in compliance with such representa- 
tions or warranties; and (3) did complainant properly minimize 
damages. 

With respect to the first issue, it is alleged in the formal com- 
plaint that complainant agreed to sell respondent “a good car of 
sweet peppers, Elmore & Stahl brand.” Respondent alleged in its 
answer “that by reason of the representations and warranties 
expressed by complainant, respondent agreed to buy ... a car of 
U. S. No. 1 peppers, Elmore and Stahl Brand, contained in car 
ART 29452.” 


The evidence establishes that the contract involved herein was 
entered into over the telephone by Abraham J. Weinstein, presi- 
dent of complainant, and Jacob Swartz. Complainant’s statement 
in reply includes the affidavit of Weinstein which reads in part 
as follows: 

“On December 4, 1952, I telephoned Jacob Swartz, one of the 
partners in the respondent-partnership, and told him that I 
had two cars of sweet peppers on track in New York, one of 
said cars being ‘Blue Goose’ Brand and the other car being 
of ‘Elmore & Stahl’ Brand, Pharr, Texas. Swartz said that 
he wanted to purchase the ‘Elmore & Stahl’ Brand because 
that brand had a good reputation on the Buffalo market, and 
that he could rely on such brand. There was no discussion 
as to the grade of the peppers nor as to their size and I made 
no representations to him of any kind except that I said 
that the car in question was a ‘good car’.” 


In further support of its complaint, complainant submitted the 
affidavits of Daniel Nathel, a partner in the firm of Wishnatzki & 
Nathel, 313 Washington Street, New York, New York, and Robert 
M. Goldfarb, secretary of complainant. Nathel stated that because 
Elmore and Stahl brand peppers enjoy a good reputation in the 
trade it is customary to buy and sell them by reliance on the brand 
name and without any specification as to grade, quality, or condi- 
tion. Goldfarb stated that, as is the custom in complainant’s office, 
he listened on an extension to the telephone conversation between 
Weinstein and Swartz on December 4, 1952; that Weinstein did 
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not say the peppers graded U. S. No. 1; and that the only refer- 
ence by Weinstein to the condition of quality of the peppers was 
his statement that the car was a good one. 

Respondent’s answering statement includes the affidavit of 
Jacob Swartz who states that in the telephone conversation on 
December 4, 1952, Weinstein said both cars of peppers which 
complainant had on track in New York were U. S. No. 1 grade 
and the price was $5.50 per bushel delivered Buffalo. Swartz 
stated further that he felt the price quoted was too high to pay 
in view of the market for U. S. No. 1 peppers at Buffalo and, 
therefore, he made a counteroffer of $5.25 per bushel delivered 
Buffalo for a car of “USONE Texas California Wonder Peppers 
to be Elmore & Stahl Brand,” and that as a result of the negotia- 
tions, Weinstein agreed to accept his offer of $5.25 for such a 
car. 

It is reasonable to assume that Weinstein would not have repre- 
sented the peppers to be U. S. No. 1 grade unless he had some 
basis for doing so. There is no evidence that the carload of peppers 
was Officially inspected prior to the sale. It appears that Wein- 
stein did not inspect the car before the sale since he states that 
the car was not opened or the seals broken while on track at New 
York City. Neither the invoice which complainant received from 
the shipper, Elmore and Stahl of Pharr, Texas, nor the invoice 
which complainant sent to respondent contains any specification 
as to grade. On the basis of the evidence before us, it is concluded 
that respondent has failed to sustain the burden of proving that 
the peppers in car ART 29452 were represented to be U. S. No. 1 
grade either at the time of shipment from Texas or at the time of 
sale, or that they would be of that grade on arrival at Buffalo. To 
the contrary, it is concluded that the contract called for a “good 
car” of peppers, as alleged by complainant. 

The next question is whether the carload of peppers was a “good 
car” as represented by Weinstein. The fact that the peppers were 
certified as not grading U. S. No. 1 at Buffalo on December 8, 
1952, does not establish that it was not a “good car.” As we have 
stated on previous occasions, the terms ‘“‘U. S. No. 1” and “good 
quality” are not synonymous in meaning. Here the evidence in- 
dicates that the peppers were either U. S. No. 1, except as to size, 
or slightly below that grade. The applicable U. S. Standards for 
sweet peppers (effective July 29, 1946) provide with respect to 
the U. S. No. 1 grade that unless otherwise specified each pepper 
shall be not less than two and one-half inches in length and in 
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diameter. The maximum tolerances for undersize and grade de- 
fects are 10 percent. The certificate of the inspection made at 
Buffalo on December 8, 1952, shows undersize of 14 percent and 
defects of 13 percent, or 4 and 3 percent, respectively, in excess 
of the tolerances for U. S. No. 1 grade. On the other hand, the 
certificate of the inspection made at New York on December 11, 
1952, shows defects totalling 9 percent, which is within the toler- 
ance for U. S. No. 1. The percentage of undersize exceeded the 
tolerance by only 3 percent. On the basis of these inspections, it 
is impossible to say that the carload of peppers was not a “good 
car.” It is concluded that the shipment met contract requirements, 
and that respondent’s rejection of the shipment was a rejection 
without reasonable cause in violation of section 2 of the act. 


After respondent’s rejection of the shipment at Buffalo, com- 
plainant disposed of it in New York City. After an unjustified 
rejection by the buyer, the seller, in disposing of the shipment, 
is only required to make reasonable efforts to mitigate the dam- 
ages. If, in the seller’s judgment a resale can be made to better 
advantage by diverting the car to another market than that at 
which it was rejected, and there is no indication of bad faith or 
lack of diligence in his so doing, the validity of the seller’s action 
will be upheld. The S. A. Gerrard Co. v. Metzler and Sons, Inc., 
12 A.D. 781. From the evidence before us we conclude that the 
resale was promptly and properly made. Complainant realized a 
gross amount of $2,443.50 from the resale. From this amount 
there are properly deductible as allowable expenses the freight 
charges of $129.21 of returning the car from Buffalo to New 
York and cartage fees of $95.03 incurred by complainant. Com- 
plainant also incurred $18.50 in inspection fees after respondent’s 
rejection of the car, but this amount is not properly allowable as 
an item of damages for the reason that it is considered as part 
of complainant’s cost of securing evidence. Falk-Anderson Com- 
pany v. James Tozzi and Company, 5 A.D. 888; The Ayoob Com- 
pany v. Cohen Wholesale and Retail Produce, 12 A.D. 1168. Com- 
plainant’s damages, therefore, should be computed on the basis 
of the difference between the total contract price of $3,465 and 
the net amount of $2,219.26 (excluding inspection fees) obtained 
by complainant on resale, or $1,245.74. Complainant should be 
awarded reparation in the amount of $1,245.74, with interest. 
Respondent’s counterclaim is without merit and should be dis- 
missed. The facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,245.74, with interest thereon 
at the rate of 5 percent per annum from January 1, 1953, until 
paid. 

The counterclaim is dismissed. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3937) 


EAST COAST DISTRIBUTORS ”. FELIX RHYMES, INC. PACA Docket 
No. 5906. Decided June 4, 1954. 


Evidence Showing Breach of Warranty by Failure to 
Meet Contract Requirements—Measure of Damage 


Where complainant agreed to sell good bananas to respondent but delivered 
bananas of poor quality, and where respondent made a protest as to the 
quality of the bananas but accepted them and did not make payments, 
held, respondent is ordered to pay as reparation to complainant the 
agreed purchase price less the damages sustained by respondent as a 
result of breach of contract by complainant, and respondent’s damages 
were held to be the difference between the value of the bananas had they 
conformed to contract specifications and the value of the bananas 
actually delivered. 


Partial Summary Judgment for Undisputed Amount 


Where complainant requested a partial summary judgment under section 
7 (a) of the act for a portion of the amount claimed, but where respond- 
ent denied liability to complainant in any amount, held, an order for 
an undisputed amount could not properly be entered. 


Application of Statute of Frauds of State of Michigan 


Where respondent claimed an oral contract was not enforceable as violative 
of the Michigan Statute of Frauds, held, the Michigan Statute of Frauds 
is procedural] rather than substantive law and not applicable to contracts 
made the subject of a complaint under the act. 


Authority of Notary Public to Take Deposition 


Where respondent objected to a deposition admitted on complainant’s behalf 
because it did not have a county clerk’s certification that the notary was 
authorized under the Florida law to take depositions, held, the authority 
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of a notary to take depositions is to be determined by Federal legislation 
rather than state statutes, and the notary’s authority, in the first 
instance, may be shown with no further proof than by a signature and 
seal that purport to be his. 


Mr. Harold Zinn, of Miami Beach, Florida, for complainant. Mr. Meyer 
Wisenfeld, and Mr. Aaron Fellman, of Detroit, Michigan, for respondent. 
Mr. Walter J. Weltler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed with the Department on December 9, 
1952, alleging that complainant by oral contract on October 17, 
1952, sold respondent three cars of bananas, f.o.b. Tampa, 
Florida; that the quantity and quality called for by the contract 
were shipped; and that the bananas were accepted upon arrival 
in Detroit, Michigan, by the respondent, but that the respondent 
failed to pay the agreed price of $2,924.60, for which reparation 
is sought. A copy of the complaint was served upon respondent 
on January 16, 1953, together with a copy of the Department’s 
report of investigation. The complainant received a copy of the 
Department’s report of investigation on January 17, 1953. 


On January 27, 1953, respondent filed an answer and a counter- 
claim. In its answer, respondent admits entering into the contract 
as set out in the complaint, but alleges the contract called for 
clean, full, quality bananas. Respondent denies that the bananas 
shipped by complainant conformed to the contract, denies that 
the bananas were accepted by him, and denies any liability to 
complainant. In its counterclaim, respondent alleges that it 
handled the bananas involved in accordance with the instructions 
of complainant and, as a result, sustained a net loss of $2,383.04, 
and asks for “such amount of damages as it may be entitled to 
receive.” 


In the reply to respondent’s counterclaim, filed on February 9, 
1953, complainant denies that the contract called for sale of 
clean, full, quality bananas, denies that inspection reports attached 
to the counterclaim relate to bananas involved herein, denies that 
respondent handled bananas in accordance with complainant’s in- 
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structions, and alleges that the counterclaim shows respondent has 
suffered no damages. 

On April 15, 1953, complainant filed a motion for partial sum- 
mary judgment, asking immediate judgment against the respond- 
ent for $541.56 as undisputedly due under the pleadings herein. 
This motion was overruled by the presiding officer. 


Oral hearing was held at Detroit, Michigan, on December 16, 
1953. Complainant was not represented at the hearing, but the 
deposition of I. Hecht, Jr., was received in evidence on complain- 
ant’s behalf. Respondent was represented by counsel at the hear- 
ing, and the oral testimony of Henry Felix Rhymes and Malin A. 
Elkins was received for respondent. Respondent submitted pro- 
posed findings of fact, conclusions of law, and a brief. 


FINDINGS OF FACT 


1. Complainant, East Coast Distributors, is a partnership 
composed of I. Hecht, Jr., Louis Grossman, and Robert J. Gordon, 
whose post office address is Post Office Box 112, Miami 31, 
Florida. At the time of the transaction involved in this proceeding, 
complainant was licensed under the act. 


2. Respondent, Felix Rhymes, Inc., is a corporation, whose 
post office address is Detroit Union Produce Terminal, Detroit, 
Michigan. At the time of the transaction involved in this pro- 
ceeding, respondent was licensed under the act. 


3. On or about October 17, 1952, in the course of interstate 
commerce, respondent orally agreed to purchase from complainant 
three carloads of clean, full, quality bananas at $4.00 per hundred- 
weight, f.o.b. Tampa, Florida, plus $25.00 messenger service 
each car. 


4. On or about October 18, 1952, complainant shipped from 
shipping point in the State of Florida to respondent at Detroit, 
Michigan, 71,240 pounds of bananas contained in cars FGE 39273, 
WFE 68829, and WFE 66735, with a total invoice value of 
$2,924.60. 


5. The shipments were received by respondent on the morning 
of October 22, 1952. Respondent’s representatives and the car 
messenger promptly examined the bananas at the car doors. The 
five rows of bananas in the doorway and the six or seven rows 
visible at the top of the cars were thin, dirty fruit. 
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6. Respondent tried to reach complainant by telephone for the 
next several hours without result. At 11:11 a.m., on October 22, 
1952, respondent wired complainant as follows: 


“3 CARS ARRIVED SHOWING 50% THIN UNDEVEL- 
OPED HALF FULL FRUIT. CERTAINLY NOT WORTH 
- $4.00. ADVISE.” 


7. At 2:26 p.m., on October 22, 1952, respondent wired com- 
plainant as follows: 


“WE REQUESTING GOVERNMENT INSPECTION ON 
FGE 39273 WFE 66735 AND 68829 WHICH WE ADVISED 
YOU THIS MORNING ACCOUNT HALF FULL THIN 
DIRTY BANANAS. YOU PROMISED US QUALITY 
MERCHANDIZE.” 


8. Thereafter, respondent requested a Federal inspection. The 
inspector, H. J. Fisher, arrived near his quitting time on October 
22, 1952, and looked at the bananas in the cars. Mr. Fisher stated 
he could not grade the bananas until he could see more of the fruit, 
and suggested that respondent place the cars of bananas in 
separate rooms for his inspection the next morning, which was 


done. 


9. The bananas involved herein were inspected on the morning 
of October 23, 1952. About noon on October 23, 1952, the inspector 
gave respondent an oral report of his inspection, and at 12:01 
p.m., October 23, 1952, respondent notified complainant by wire 
of the result of the inspection as follows: 


“FOLLOWING IS A U. S. GOVT. REPORT WILL SEND 
YOU SIGNED COPY BY MAIL PFE 68829 APPEARANCE 
OF BUNCHES GENERALLY DAMAGE BY 13 TO 85% 
AVERAGE APPROXIMATELY 50% FINGERS DAM- 
AGED BY NUMEROUS BROWN TO BROWNISH BLACK 
SCARRED AREAS INCLUDING 5% WITH FLATTEN 
BLACK SCARS 1 TO 3 INCH LONG ALONG ONE SIDE 
OF BUNCHES OR ON BOTTOM HANDS. FRUIT GEN- 
ERALLY VERY THIN THROUGHOUT. FGE 39272 15 TO 
85% AVERAGE 55% INCLUDING 4% BLACK FLATTEN 
BRUISE FRUIT GENERALLY THIN THROUGHOUT 
PFE 66735 15 TO 75% AVERAGE 50% INCLUDING 4% 
BLACK FLATTEN SCARS FRUIT GENERALLY THIN 
THROUGHOUT. EACH LOT MOSTLY TURNING MANY 
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GREEN. INSPECTOR REPORTS ONE OF THE WORST 
LOTS OF BANANAS HE EVER INSPECTED. ADVISE 
IMMEDIATELY.” 


10. Upon receipt of the above telegram early in the afternoon 
on October 23, 1952, complainant telephoned respondent requesting 
respondent to do the best he could with the fruit and work it out, 
and respondent agreed to accept the bananas. 


11. The bananas were “worked” (i.e., sorted, cut, and packed) 
and resold by respondent at Detroit, Michigan, commencing on 
October 23, 1952, and daily thereafter until November 4, 1952, 
for total gross proceeds of $3,305.00. Respondent paid freight 
charges on the three shipments totaling $1,209.60. 


12. Respondent owes complainant $2,095.40, representing the 
invoice price of $2,924.60, less damages of $829.20 sustained by 
respondent as a result of complainant’s breach of contract, no 
part of which has been paid. 


13. Formal complaint was filed on December 9, 1952, which © 
was within 9 months after the accrual of the cause of action. 


CONCLUSIONS 


Prior to the hearing the presiding officer overruled complain- 
ant’s motion for a “partial summary judgment.” Section 7(a) 
of the act provides that “If, after the respondent has filed his 
answer to the complaint, it appears therein that the respondent 
has admitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary, . . . unless the respondent 
has already made reparation to the person complaining, may issue 
an order directing the respondent to pay to the complainant the 
undisputed amount on or before the date fixed in the order, leaving 
the respondent’s liability for the disputed amount for subsequent 
determination.” (underscoring added) The ruling of the presiding 
officer on the motion was correct, since it appears from the face 
of the pleadings that respondent denied liability to complainant 
in any amount, and an order for an undisputed amount could not 
properly have been entered pursuant to the section of the act 
quoted. 

Respondent’s first defense is that the oral contract in this case 
is not enforceable as violative of the Michigan Statute of Frauds. 
The Michigan statute seems now to be construed by the courts of 
that State as a procedural rather than a substantive law. See 
Cassidy v. Kraft-Phenix Cheese Corp., 285 Mich. 426, 280 N.W. 
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814 (1938). In California Fruit Exchange v. Hecht Produce Com- 
pany, 10 A.D. 231, 236, we concluded that the Michigan statute 
embodied the idea of voidability or unenforceability of promises 
falling within its terms, and not the idea of their absolute nullity 
or voidness. Accordingly, since the statute is a procedural rule, it 
is not applicable to contracts made the subject of a complaint 
under the act. Rothenberg v. Rothstein, 183 F. 2d 524 (2d Cir. 
1950). 

Respondent next argues that the deposition admitted on com- 
plainant’s behalf should have been excluded because it did not 
have a county clerk’s certification that the notary public who took 
the deposition was in fact a notary public and was authorized 
under the laws of Florida to take depositions, and that complain- 
ant has failed to prove its cause of action. 

The authority of a notary to take a deposition is not to be tested 
by the special requirements of State statutes, but may be deter- 
mined by Federal legislation. In re Pancoast, 129 F. 643, 644. 
The rules of practice issued under the act provide that the deposi- 
tion shall be made before an officer authorized by the law of the 
United States or by the law of the place of examination to admin- 
ister oaths (7 Code Fed. Regs. § 47.16(c)). Section 92a of Title 
5, U. S. C., states that where oaths are authorized or required by 
laws of the United States, they may be administered by duly 
appointed notaries public. The official character of the notary 
public taking the deposition, at least in the first instance, may be 
shown with no further proof than by a signature and seal that 
purport to be his. In re Pancoast, supra. Objections to admission 
of the deposition of I. Hecht, Jr., and the attached exhibits were 
properly overruled. 

For its third defense, respondent denies having received and 
accepted the goods. Respondent’s telegrams on October 22 and 23, 
1952, notifying complainant that the shipment did not conform 
to contract specifications, and suggesting that some allowance on 
the price should be made, standing alone, might lend some weight 
to this argument. However, subsequent conduct of respondent 
precludes such a holding. Immediately following receipt of the 
last of the telegrams, complainant telephoned respondent. Mr. 
Rhymes, when asked if complainant during this conversation was 
requested to take back the cars, testified : 

“No, we were going to do the best we could with it... We 
had never kicked a car over yet .. . our records will prove 
that there never has been a car rejected from our place.” 
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These are not the words of rejection. Consequently, we need not 
consider the further question of whether, under the circumstances 
of this case, the removal of bananas from the cars into respond- 
ent’s processing rooms to permit a thorough inspection was such 
an act of dominion over the shipment as to constitute acceptance. 


From our conclusion that respondent accepted the bananas, it 
follows that respondent became obligated to pay the agreed pur- 
chase price less any provable damages sustained by respondent as 
a result of breach of contract by complainant. 


Both Mr. Rhymes and Mr. Elkins, respondent’s agents, were on 
connecting telephones during the initial conversation with com- 
plainant during which the oral contract involved herein was made. 
Both testified that under the terms of the contract, complainant 
was to deliver clean, full, quality bananas. Their testimony is 
uncontroverted and receives support from the facts that the 
market for bananas at the time of this transaction was in a 
depressed condition, and that the purchase price agreed to was 
about the market price at the time for good quality bananas. 
Complainant shipped thin, half full, scarred, and damaged ba- 
nanas in breach of the sales agreement. The record shows that 
none of the damage involved was caused in transit from Tampa, 
Florida, to Detroit, Michigan. 


The damages sustained by respondent as the result of com- 
plainant’s breach were the difference between the value of the 
bananas had they conformed to contract specifications and the 
value of the bananas actually delivered. There being no evidence 
introduced to indicate a different value, we take the delivered 
cost (which is composed here of the f.o.b. contract price agreed 
upon between the parties, plus freight) as the best indication of 
the market value which the bananas should have had if they had 
met contract specifications. Los Angeles Banana Distributors v. 
Arthur Schwartz, 9 A.D. 1333, 1841. See also, Anonymous, 10 
A.D. 1107. 


Adverting again to the telephone conversation between the 
complainant and respondent following the notification to the 
former of the Federal inspector’s findings, complainant’s request 
that respondent “do the best they could” and “to go ahead and 
work the fruit out” shows tacit recognition that there was no 
readily available market for the three cars of bananas in their 
condition upon delivery. Under these facts, and there being no 
delay or other causes aggravating the damages, the sales prices 
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obtained in disposing of the bananas constitutes competent evi- 
dence of their actual value upon delivery. The bananas were 
resold by respondent for gross proceeds of $3,305 which amount 
is accepted as the actual delivered value of the shipments. Had the 
bananas met contract requirements they should have had a deliv- 
ered value, under the formula above set forth, of $2,924.60 (f.o.b. 
invoice value), plus $1,209.60 (freight), making a total amount 
of $4,134.20. Complainant’s breach therefore resulted in damages 
to respondent of the difference between these two values, or 
$829.20. We have excluded as elements of recoverable damages 
on the part of respondent any commission or brokerage fee in 
connection with the resale of the shipment involved, and the costs 
of obtaining Federal inspections of the shipments for ascertaining 
whether or not the shipments conformed to contract specifications. 


Respondent’s failure to pay the amount due in connection with 
the shipments in controversy is a violation of section 2 of the act. 
Reparation should be awarded complainant for $2,095.40, which 
is the difference between the invoice price of $2,924.60 and re- 
spondent’s damages of $829.20; and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $2,095.40, with inter- 
est thereon at the rate of 5 percent per annum from November 
1, 1952, until paid. 

Copies hereof shall be served upon the parties, and the facts 
and circumstances of this case shall be published. 


(No. 3938) 


BoyD-UNRUH COMPANY v. BELSON Bros PACA Docket No. 6121. 
Decided June 11, 1954. 


Inapplicability of Warranty of Suitable Shipping Condi- 
tion—F.0.B. Sale 


Where complainant sold a carload of potatoes to respondent’s agent, and 
where respondent’s agent took dominion over them, prepared the bill 
of lading, gave shipping instructions to the railroad and shipped the 
potatoes to respondent, held, it was not a straight f.o.b. sale but a local 


a 
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sale and f.o.b. as to price only, and the warranty of suitable shipping 
condition did not apply, and respondent was ordered to pay to complain- 
ant, as reparation, the balance of the agreed purchase price. 


Mr. Charles Chorna, of Los Angeles, California, for complainant. Mr. LeRoy 
W. Gudgeon, of Chicago, Illinois, for respondent. Miss Lenore H. Lang- 
ford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 









PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on October 2, 1953, complainant 
alleges that it sold to respondent a carload of potatoes in May 
1953, and that respondent accepted the potatoes, but has failed 
to pay the agreed purchase price therefor. Complainant seeks 
reparation in the amount of $360.17. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on November 1, 1953. A 
copy of the formal complaint and a copy of the investigation 
report were served upon respondent on November 2, 1953. Re- 
spondent filed an answer to the complaint on November 20, 1953, 
admitting the purchase of the potatoes in question, but denying 
indebtedness to complainant in the amount claimed, or any other 
amount. As an affirmative defense, respondent alleges that the 
potatoes arrived at destination in an abnormally deteriorated con- 
dition and contends, therefore, that the potatoes were not in 
suitable shipping condition. Respondent further contends that 
complainant breached the contract by failing to deliver a car of 
U. S. No. 1 potatoes at destination. 

Since the amount involved in this controversy is under $500, the 
issues were submitted upon the sworn statements of the parties, 
in accordance with the shortened method of procedure provided 
for in the rules of practice. Complainant filed an opening state- 
ment of facts on December 22, 1953, and respondent’s answering 
statement was received on February 16, 1954. Complainant’s state- 
ment in reply, filed on March 2, 1954, concluded the submission 
of evidence. 

































FINDINGS OF FACT 

1. Complainant is a partnership composed of Henry M. Boyd 
and Charles R. Unruh, doing business as Boyd-Unruh Company, 
whose address is 276 Wholesale Terminal Building, Los Angeles 
21, California. 
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2. Respondent is an individual, Joe Belson, doing business as 
Belson Bros., whose address is 216 South Water Market, Chicago 
8, Illinois. At the time of this transaction, respondent was licensed 
under the Act. 


3. On or about May 18, 1953, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent, 
through the latter’s agent, L. W. Smith, a carload consisting of 
360 sacks of U. S. No. 1, Size A, Long White potatoes, at the 
agreed f.o.b. price of $2.15 per 100-pound sack, for a total pur- 
chase price of $774.00. 


4. The potatoes were federally inspected at shipping point, 
Magunden, California, on the date of shipment and were reported 
to grade U. S. No. 1, Size A, and to contain no soft rot. 


5. Respondent’s agent, L. W. Smith, took possession of the 
potatoes, which were loaded in car PFE 60165, at shipping point, 
prepared the bill of lading, and issued shipping instructions to 
the railroad company. Smith shipped the potatoes from Magunden, 
California, to respondent at Chicago, Illinois, on May 18, 1953, 
and thereafter respondent diverted the potatoes to Leo Stein at 
Milwaukee, Wisconsin. 


6. The potatoes arrived at Milwaukee on May 25, 1953, and 
respondent wired complainant that Federal inspection showed 
from 1 to 18, average 4%, Slimy Soft Rot, and that respondent 
would handle for complainant’s account only. Complainant de- 
clined to permit the potatoes to be sold for its account and re- 
quested payment of the full purchase price. 


7. Respondent reconsigned the potatoes to Weiner & Vedinsky 
at Milwaukee, who disposed of them for respondent’s account. 
Respondent has paid to complainant only $413.83, leaving due and 
owing the balance of the agreed purchase price amounting to 
$360.17. 


8. The formal complaint was filed on October 2, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is some claim by respondent that the contract between 
the parties provided for delivery of a carload of potatoes to grade 
U.S. No. 1, Size A, at destination. There is no evidence, however, 
to support this claim and, indeed, the evidence is to the contrary. 
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Respondent bases its principal defense upon an allegation that 
the potatoes were not in suitable shipping condition at the time 
of shipment, and cites provisions of the Act in support of the 
claim that complainant impliedly warranted the potatoes to be in 
suitable shipping condition because the sale was made on an f.o.b. 
basis. It is true that in a straight f.o.b. sale, the seller warrants 
the commodity to be in suitable shipping condition which, in rela- 
tion to direct shipments, means that the commodity, at the time 
of billing, is in a condition, which, if the shipment is handled 
under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the destination speci- 
fied in the contract of sale. 


The facts of this case are that this was not a straight f.o.b. 
sale. In a straight f.o.b. sale, the shipper, upon receipt of shipping 
instructions from the buyer, transmits such instructions to the 
carrier and ships the produce to the destination specified by the 
buyer. In this case, the term “f.o.b.” appears to apply only to the 
price of the potatoes quoted “free on board” at the place of sale. 
The evidence shows that complainant on the day of the sale 
surrendered dominion over the car to respondent’s agent, L. W. 
Smith. Smith obtained the car number and inspection report from 
complainant, then prepared the bill of lading, gave shipping in- 
structions to the railroad, and shipped the carload of potatoes to 
respondent at Chicago, Illinois. Smith stated to the Department 
in a letter dated June 29, 1953, attached to the report of investiga- 
tion, that, “I billed this car from Belson Bros to Belson Bros, 
Chicago, Illinois, under icing Rule 247 with initial ice to be made 
at Bakersfield.”” Complainant states that, at the time of purchase 
by Smith, complainant did not know for whom the potatoes were 
purchased and that it was not until after shipping instructions 
had been given by Smith to the railroad that complainant was 
informed by Smith to send a bill to respondent. 


It appears, therefore, that this was a local sale by complainant 
to respondent, whose agent took possession of the potatoes at 
shipping point and handled all details of shipment and diversion 
from the point of origin. Clearly the warranty of suitable shipping 
condition does not apply in a case of this kind. Under the defini- 
tion of suitable shipping condition, where the shipment is ac- 
corded normal transportation service and conditions, the shipper 
warrants that the produce will arrive without abnormal deteriora- 
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tion at the destination specified in the contract of sale. No destina- 
tion was specified in the contract of sale here. Delivery was made 
at the point of origin and respondent accepted the potatoes at 
that point. From the facts and the evidence of record, we conclude 
that respondent has failed to prove that complainant breached 
the contract, as claimed. It follows that complainant should be 
awarded reparation for the balance of the purchase price of the 
potatoes in question, amounting to $360.17. The facts should be 


published. 
ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $360.17, with in- 
terest thereon at the rate of 5 percent per annum from June 1, 
1953, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3939) 


FOSTER FARMS, INC. v. MARTIN I. TWEDDLE. PACA Docket No. 
6239. Decided June 11, 1954. 


Failure to Pay Balance of Purchase Price of Water- 
melons—Default 


Headnotes in 13 A.D. 616, applicable here. 


Mr. Gordan Hays, of Arcadia, Florida, for complainant. Mr. Allan C. Fer- 
guson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on December 9, 1953. Complainant 
seeks an award of reparation in the amount of the alleged unpaid 
balance of the purchase price of two truckloads of watermelons 
sold and delivered to respondent in April, 1953. 
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A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on April 15, 1954. A copy of the report of investiga- 
tion was served upon complainant’s attorney on April 5, 1954. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after service and and that, in accordance with section 47.8(c) of 
the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Notwithstand- 
ing such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Foster Farms, Inc., is a corporation whose 
address is Arcadia, Florida. ‘ 


2. Respondent is an individual, Martin I. Tweddle, whose post 
office address is Thomasville, Georgia. At the time of the transac- 
tions involved herein, respondent was not licensed under the Act, 
but was subject to license and was subsequently issued a license. 


3. On or about April 28, 1953, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent two 
truckloads of watermelons, one grading U. S. No. 1, averaging 
not less than 35 pounds, and the other grading U. S. No. 1, aver- 
aging not less than 28 pounds, a total of 2,162 watermelons, for 
a total price of $2,320.85 f.0.b. Arcadia, Florida. 


4. On or about April 28, 1953, watermelons conforming with 
the terms of the contract were delivered to motor trucks of 
respondent at Arcadia, Florida. 


5. The purchase price of the two shipments of watermelons 
is $2,320.85, of which respondent has paid only $1,245.75, leav- 
ing due and owing to complainant from the respondent a sum of 
$1,075.10. 


6. Formal complaint was filed on December 9, 1953, which 
was within nine months after the cause of action accrued. 

Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice 
(7 CFR 47.8(c)). 
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CONCLUSIONS 


Respondent’s failure to pay promptly to complainant the full 
agreed purchase price for the watermelons is in violation of 
Section 2 of the Act. Complainant should be awarded reparation 
in the amount of $1,075.10, with interest, and the facts should be 


published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,075.10, with interest there- 
on at the rate of 5 percent per annum from May 1, 1953, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3940) 


WILLIAM SHAPIRO v. ROCKLAND COUNTY PRODUCE Co. PACA 
Docket No. 6240. Decided June 11, 1954. 


Failure to Pay Balance of Purchase Price of Produce— 
Default 


Headnotes in 13 A.D. 616, applicable here. 


Mr. William Shapiro, of New York, New York, complainant, pro se. Mr. Allan 
C. Ferguson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a, et seq.). 
Informal complaint was filed on December 31, 1953. Formal com- 
plaint was filed on March 8, 1954. Complainant seeks an award 
of reparation in the amount of the alleged balance of the pur- 
chase price of 3 lots of vegetables and 1 lot of vegetables and 
honeydew melons sold and delivered to respondent in September 
and October, 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on March 31, 1954. A copy of the 
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report of investigation and a copy of the formal complaint were 
served upon respondent on April 17, 1954. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 














FINDINGS OF FACT 





1. Complainant is an individual, William Shapiro, whose ad- 
dress is 364 Washington Street, New York 13, New York. 







2. Respondent is an individual, Anthony Joseph Cincotta, 
doing business as Rockland County Produce Company, whose 
address is Pear] River, New York. 







3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent 3 lots of vegetables and 1 lot of 
vegetables and honeydew melons on the dates and for the prices 
indicated : 

Date Quantity Commodity Unit Price Total 


9/21/53 15 cartons lettuce $ 3.25 $ 48.75 
3 crates carrots 10.00 30.00 


















9/24/53 10 crates celery 3.50 35.00 
5 crates carrots 8.50 42.50 
35 cartons lettuce 4.50 157.50 













4 crates carrots 8.50 34.00 





9/28/58 








10 crates honeydew melons 2.50 25.00 
5 bushels sweet potatoes 2.00 10.00 
15 cartons lettuce 4.50 67.50 
5 crates honeydew melons 2.00 10.00 
10 crates celery 3.50 35.00 181.50 









25 cartons lettuce 4.00 100.00 
6 crates carrots 6.75 40.50 
5 crates celery 4.00 20.00 160.50 





10/15/53 








Total 
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4. Three lots of vegetables and one lot of vegetables and 
honeydew melons meeting the specifications of the foregoing con- 
tracts were delivered to respondent at complainant’s place of 
business. Respondent accepted the 3 lots of vegetables and 1 
lot of vegetables and honeydew melons and made no complaint 
with reference thereto. 


5. The total purchase price of the 3 lots of vegetables and 
1 lot of vegetables and honeydew melons is $655.75, of which only 
$383.25 has been paid by respondent to complainant. 


6. Formal complaint was filed on March 8, 1954, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint as provided in the rules of practice 
(7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the 3 lots of vegetables and 1 lot of vegetables and 
honeydew melons is in violation of section 2 of the Act. Com- 


plainant should be awarded reparation in the amount of $272.50, 
with interest and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $272.50 with interest thereon 
at the rate of 5 percent per annum from November 1, 1953, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3941) 


J. R. KELLY COMPANY v. HOUSE OF WALLACE. PACA Docket No. 
5958. Decided June 14, 1954. 


Evidence—Failure to Sustain Burden of Proof As to 
Terms and Conditions of Contract 


Where complainant contracted to sell to respondent one carload of horse- 
radish, and where respondent received a letter and an invoice from 
complainant correctly setting forth the amount and grades of horseradish 
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being shipped to respondent, and respondent later accepted the com- 
modity upon arrival, without complaint, Held: 


(1) the terms of the oral contract were as set forth in the letter and 
invoice; 


(2) since no evidence was offered by respondent in support of his 
testimony, he failed to sustain his burden of proof to establish that the 
terms were different as alleged in his answer; and 


(3) the failure of respondent to pay complainant the agreed purchase 
price for the carload of horseradish is in violation of section 2 of the 
act, for which reparation should be awarded to complainant. 


Mr. Charles Chorna, of Los Angeles, California, for complainant. House of 
Wallace, of Los Angeles, California, respondent, pro se. Mr. John S. 
Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on July 11, 1952. Formal com- 
plaint was filed on December 31, 1952. A copy of the formal com- 
plaint and a copy of the investigation report prepared by the 
Department were served upon respondent by registered mail on 
February 24, 1953. A copy of the investigation report was served 
upon complainant on February 24, 1953. 


Complainant alleges that on or about February 22, 1952, he 
sold to respondent one carload of horseradish roots at a price of 
$1,847.50, and that the horseradish was shipped to Los Angeles, 
California, on February 29, 1952, where it was accepted by re- 
spondent, but that respondent has failed and neglected to pay to 
complainant the agreed purchase price. 


Respondent filed an answer on March 16, 1953, alleging that 
it purchased from complainant a carload of horseradish weighing 
24,000 pounds, consisting of 50 percent No. 2 horseradish roots 
and 50 percent horseradish trimmings, but that when the carload 
arrived it contained 32,950 pounds of horseradish consisting of 
8,000 pounds of No. 2 horseradish roots and 24,950 pounds of 
horseradish trimmings. Respondent denies that it owes complain- 
ant any amount in excess of $335.29, which is alleged to be the 
price of the quantity of horseradish roots and trimmings ordered 
by respondent, less storage and freight charges incurred on the 
16,950 pounds of trimmings not ordered. 
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A hearing was held at Los Angeles, California, on December 21, 
1953, at which complainant was represented by counsel. The de- 
position of Joseph R. Kelly was received in evidence on behalf of 
complainant. John W. Wallace, one of the partners in respondent 
firm, appeared and testified as a witness on behalf of respondent. 


FINDINGS OF FACT 


1. Complainant Joseph R. Kelly is an individual doing business 
as J. R. Kelly Company, whose post office address is 1019-1023 
North Broadway, St. Louis, Missouri. 


2. Respondent is a partnership consisting of John W. Wallace 
and E. Irwin Wallace, doing business as House of Wallace, whose 
post office address is 1304 West 8th Street, Los Angeles, Cali- 
fornia. At the time of the transaction involved herein respondent 
was licensed under the act. 


8. On or about February 29, 1952, in the course of interstate 
commerce, complainant contracted to sell to respondent one car- 
load of horseradish consisting of 75 to 80 100-pound sacks of No. 2 
horseradish and 200 to 225 100-pound sacks of horseradish trim- 
mings at an agreed price of $7.50 and $5 per hundred pounds, 
respectively, f.o.b. St. Louis, Missouri. 


4. On or about February 29, 1952, complainant shipped 80 
sacks of No. 2 horseradish weighing 8,000 pounds and 220 sacks 
of horseradish trimmings weighing 24,950 pounds in car FDEX 
9152 from loading point in St. Louis, Missouri, to respondent at 
Los Angeles, California. Respondent accepted the shipment on 
arrival without complaint and placed it in storage. 


5. Although complainant on numerous occasions requested 
respondent to pay the agreed purchase price of $1,847.50, respond- 
ent has failed to pay complainant any part thereof. 


6. Informal complaint was filed on July 11, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent contends in this proceeding that the carload of 
horseradish received from complainant was not in accordance 
with the contract specifications. The first question for determina- 
tion is what were these specifications. There is no dispute that 
the contract was entered into in a telephone conversation by 
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Joseph R. Kelly, acting for complainant, and John W. Wallace, 
acting for respondent. Kelly testified that prior to February 29, 
1952, he had quoted Wallace a price of $7.50 for No. 2 horse- 
radish and $5 for horseradish trimmings, and although these 
prices were agreeable to Wallace a sale was not confirmed because 
he (Kelly) had to canvas the growers to see if a carload quantity 
was available. Kelly testified further that on the morning of 
February 29, 1952, he informed Wallace by telephone a carload 
would be available consisting of approximately 200 to 225 sacks 
of trimmings and 75 to 80 sacks of No. 2 horseradish, and Wal- 
lace said this would be satisfactory. Wallace testified, however, 
that the contract was for 24,000 pounds of horseradish, one-half 
to be trimmings and the other half to be roots. 


The evidence establishes that on February 29, 1952, following 
shipment of the carload, complainant sent to respondent a letter 
and an invoice, both of which correctly set forth the number of 
sacks and the weight of the No. 2 horseradish and trimmings 
contained in the car. On March 14, March 28, April 5, April 16, 
May 15, and June 2, 1952, complainant wrote to respondent re- 
questing payment. Wallace admitted that although he received 
the letters and invoice he did not write complainant concerning 
the matter. Wallace testified that upon receipt of complainant’s 
letter of February 29, 1952, he called Kelly on the telephone and 
said “We noticed that the car was shipped entirely out of pro- 
portion.” Wallace further testified that in this and several subse- 
quent telephone conversations with Kelly, it was understood 
respondent would hold the excess quantity of trimmings for 
complainant’s account until such time as respondent could use 
them, and that such need did not arise and Kelly was so informed. 
Kelly denied having such conversations with Wallace. Kelly testi- 
fied that between February 29, 1952, and July 11, 1952, the date 
the informal complaint was filed, he did not hear from respond- 
ent concerning the shipment and that the first time respondent 
claimed the shipment was not in accordance with the contract 
was in its letter to complainant dated January 28, 1953. 


The report of investigation contains the written statement of 
two investigators of the Department who were assigned to in- 
vestigate the informal complaint. It appears from their state- 
ment that on July 21, 1952, J. R. Unruhe, one of the investigators, 
informed John W. Wallace over the telephone of the essentials 
of the complaint; that Wallace admitted purchasing, accepting, 
and failing to pay for the shipment as alleged by complainant; 
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and that Wallace stated the horseradish had been purchased for 
a customer and he had not paid complainant for the shipment 
because he had been unable to collect from his customer. Unruhe 
testified at the hearing that neither he nor the other investigator 
were ever told by Wallace that the shipment was not in accordance 
with the contract. Wallace testified that he did inform one or 
the other of the investigators that the shipment was not as 
ordered. 

The testimony of Wallace with respect to the terms of the 
contract and his objection to the shipment on arrival is not 
supported by any evidence. It seems clear to us that the prepond- 
erance of the evidence supports complainant’s position. It is con- 
cluded that the agreed terms of the contract were as set forth 
in Finding of Fact No. 3, that the shipment of horseradish was in 
accordance with such contract terms; and that respondent made 
no objection to complainant with respect to the shipment prior to 
January 28, 1953. 

The failure of respondent to pay to complainant the agreed 
price of $1,847.50 is a violation of section 2 of the act. Repara- 
tion should be awarded to complainant in that amount, with 
interest. The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $1,847.50, with interest 
thereon at the rate of 5 percent per annum from April 1, 1952, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3942) 


Sm Lipsic & COMPANY v. FRANK KENWORTHY COMPANY. PACA 
Docket No. 6035. Decided June 14, 1954. 


Contract of Purchase and Sale—Failure to Prove New 
Agreement after Purchase 


Where respondent sent to complainant a check for an amount less than the 
agreed purchase price for a carload of potatoes with an account sales 
and memorandum showing deduction of brokerage fees, and complainant 
notified respondent that the check was deposited as payment on account, 
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held, such tendering of payment to complainant was not a clear and 
unequivocal offer of a new agreement, and complainant’s notification to 
respondent that the check was deposited on account did not constitute 
acceptance and create a new contract. 


Payment of Lesser Amount Not Constituting Accord and 
Satisfaction 


Where respondent sent to complainant a check for an amount less than the 
agreed purchase price for a carload of potatoes with an account sales 
and memorandum showing deduction of brokerage fees, and complainant 
deposited the check as payment on account, held, such payment does not 
amount to an accord and satisfaction as there was no language on the 
check or voucher or accompanying letter indicating that the check was 
offered on condition that an acceptance must be in full satisfaction of 
the amount due for the potatoes. 


. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Warren S. 
Earhart, of Kansas City, Missouri, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on January 26, 1953. Complain- 
ant alleges that it sold to respondent a carload of potatoes on 
track at Kansas City, Missouri, at an agreed price, but that 
respondent has failed to pay the full amount of the purchase 
price, having paid $536.98. Complainant is seeking reparation 
for the balance of $321.01. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on June 17, 1953. A copy of the report of investigation was 
served upon complainant’s representative on the same date. 
Copies of a supplemental report of investigation were served upon 
respondent and upon complainant’s representative on July 3 and 
July 6, 1953, respectively. Respondent filed an answer to the 
complaint on July 14, 1953, admitting most of the material allega- 
tions thereof, but denying that respondent is indebted to com- 
plainant in the amount claimed and denying that it violated 
provisions of the Act. 

Since the amount involved in this controversy is under $500, 
the issues were submitted upon the sworn statements of the 
parties, in accordance with the shortened method of procedure 
provided for in the rules of practice. Complainant requested that 
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the complaint with attached exhibits be considered as its opening 
statement of facts. Respondent filed an answering statement of 
facts on February 26 and a brief on March 4, 1954. Complainant 
filed a statement in reply and a brief on March 11 and a supple- 
mental brief on March 19, 1954. 


FINDINGS OF FACT 


1. Complainant is an individual, Sidney I. Lipsig, doing busi- 
ness as Sid Lipsig & Company, whose address is 216 South Water 
Market, Chicago 8, Illinois. 


2. Respondent is an individual, Frank L. Kenworthy, doing 
business as Frank Kenworthy Company, whose address is 305 
Produce Exchange Building, Kansas City, Missouri. At the time 
of the transaction here involved, respondent was licensed under 
the Act. 


3. On or about November 10, 1952, in the course of interstate 
commerce and by oral contract, complainant sold to respondent a 
carload of Hiawatha Russet potatoes contained in car ART 19521, 
then on track at Kansas City, Missouri, at an agreed delivered 
Chicago price of $3.85 per sack, for a total purchase price of 
$857.94. 

4. Respondent inspected the potatoes on track at Kansas City 
prior to purchase, accepted the potatoes at Kansas City, and 
diverted the shipment to its customer at Pittsburgh, Pennsylvania. 


5. Upon arrival of the potatoes at Pittsburgh on or about 
November 17, 1952, respondent notified complainant by wire that 
inspection at that point showed 5 to 85, average 40%, decay and 
that respondent’s customer was handling the potatoes to best 
advantage. 


6. . Complainant sent respondent a day letter on November 17, 
reading as follows: 


“ANSWERING RE ART 19527 FRANK THIS CAR SOLD 
YOU BASIS INSPECTED AND ACCEPTED TRACK 
KANSAS CITY AND RELEASE YOU THERE. YOUR 
CUSTOMER PITTSBURG HANDLING FOR YOUR AC- 
COUNT NOT OURS WE NOT LIABLE FOR DAMAGE TO 
PITTSBURG AFTER YOUR INSPECTION AT KANSAS 
CITY” 


By wire on November 18, complainant notified respondent that 
it expected full payment of the purchase price. 
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7. On or about December 15, 1952, respondent sent to com- 
plainant its check in the amount of $536.93, accompanied by an 
account sales of respondent’s customer and a memorandum show- 
ing deduction of brokerage fees, in addition to selling expenses 
indicated by the account sales. 


8. On or about December 16, 1952, complainant’s representa- 
tive wrote a letter to respondent acknowledging receipt of re- 
spondent’s check for $536.93, advising respondent that the check 
was not acceptable to complainant as payment in full of the 
purchase price for the potatoes, and that complainant was deposit- 
ing the check as payment on account. 


9. The total agreed purchase price of the carload of potatoes 
is $857.94. Respondent has paid only $536.93, leaving due and 
owing by respondent to complainant the sum of $321.01. 















10. The formal complaint was filed on January 26, 1953, 
which was within 9 months after the cause of action accrued. 






CONCLUSIONS 


The only defense advanced by respondent in its answer to the 
complaint is that complainant’s acceptance of respondent’s check 
for an amount less than the invoice price of the potatoes resulted 
in an accord and satisfaction. Respondent states in its brief that, 
“The action of the complainant in depositing and collecting 
respondent’s clearly conditioned check resulted in accord and 
satisfaction. Complainant was not at liberty unilaterally to change 
the condition placed on respondent’s check.” Respondent has 
attached the cancelled check with accompanying statement as an 
exhibit to its answering statement. 


In order to constitute an accord and satisfaction, the check must 
be offered in satisfaction of the full amount due, and be accom- 
panied by such acts and declarations as amount to a condition that 
the check, if accepted, is accepted in full satisfaction; and it must 
be so clear to the party to whom the check is offered that he is 
bound to understand that, if he accepts it, he does so subject to 
such condition. J. P. McAdams & Co. v. Ganim’s Outdoor Market, 
9 A.D. 858. There is no condition appearing on the face of the 
cancelled check, nor is any condition stated on the back of the 
check or on the voucher attached. On the face of the voucher are 
the words, “Total receipts per account sales attached, less broker- 
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age.” There is no language indicating that the check is in full 
settlement of the amount due for the potatoes. If respondent 
intended to notify complainant that the check was offered on con- 
dition that an acceptance must be in full satisfaction of the invoice 
price, it should have been so stated in plain language on the check 
or the voucher, or in an accompanying letter. In this case, no 
letter was enclosed with the check and voucher. 


Respondent contends in its answering statement that the con- 
tract of purchase and sale was rescinded after the potatoes arrived 
in Pittsburgh and had been disposed of by respondent’s customer 
“for the account of who may be concerned.” Respondent claims 
that when an account sales with respondent’s check for the net 
proceeds were tendered to complainant that respondent thereby 
offered to complainant a new contract, and that, in accepting the 
check, complainant accepted the new offer thus creating a new 
contract. Respondent further states that, “I did not consent to 
the acceptance of check by complainant upon any other basis 
other than that upon which it was tendered to him.” Respondent 
cannot avoid his obligation under the original contract by merely 
claiming after his customer expressed dissatisfaction with the 
potatoes that a new contract was entered into by the parties. 
There is no evidence whatsoever to support this claim. In order 
to create a new contract, the new offer must be accepted as made. 
Not only is there no clear and unequivocal offer of a new agree- 
ment between the parties, but there is evidence that complainant 
notified respondent that the check would not be accepted as full 
payment for the potatoes, but that complainant was depositing 
the check as payment on account. There is no evidence that 
respondent objected to the acceptance of the check as payment on 
account. Although respondent says that he did not consent to the 
acceptance of the check upon “any other basis than that upon 
which it was tendered,” as pointed out above, there was no condi- 
tion noted on the check or the voucher at the time it was tendered. 


From the foregoing, it is clear that respondent’s plea of an 
accord and satisfaction is entirely without merit; nor is respond- 
ent’s claim of a new contract supported by the evidence. Respond- 
ent admits that it inspected and accepted the potatoes on track at 
Kansas City. Respondent is, therefore, indebted to complainant 
for the full purchase price of the potatoes, less the amount of 
respondent’s check credited on account. Reparation should be 
awarded complainant for the unpaid balance of $321.01, and the 


facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $321.01, with 
interest thereon at the rate of 5 percent per annum from Decem- 
ber 1, 1952, until paid. 

The facts and circumstances as set forth herein shall be 
published. 
Copies hereof shall be served upon the parties. 
















(No. 3943) 







PACA Docket No. 5950. Decided June 14, 1954. 






Dismissal—Failure to Sustain Allegations of Complaint 






Where complainant sought to recover damages allegedly sustained as a 
result of respondent’s failure to deliver six cars of Maine potatoes sold 
by respondent to complainant, but where respondent submitted docu- 
mentary evidence as exhibits indicating that respondent shipped to 
complainant six carloads of potatoes, held, while it is not conclusive that 
these shipments were made pursuant to the agreements in question, the 
complainant has the burden of proof of establishing its case, and in the 
absence of such proof the complaint should be dismissed. 










Gorfinkel & Adler, of Yonkers, New York, for complainant. Mr. Gordon M. 
Lipetz, of Riverhead, New York, for respondent, Mrs. Ilene M. Crigler, 
Presiding Officer. 







Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 






This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a, et seq.). 
Informal complaint was filed on September 19, 1952. A formal 
complaint was filed on November 24, 1952. Complainant seeks to 
recover damages in the amount of $2,160, allegedly sustained as 
a result of respondent’s failure to deliver six cars of Maine pota- 
toes sold by respondent to complainant in February, 1952. 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
February 27, 1953. A copy of the report of investigation was 
served upon complainant on the same date. 
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Respondent filed an answer on March 16, 1953, denying liabil- 
ity on the ground that delivery had been made to complainant 
of the six cars of potatoes. 

Although the amount involved in this proceeding exceeds $500, 
an oral hearing was not requested by the parties. The issues, 
therefore, are determined under the shortened method of proce- 
dure. Complainant filed an opening statement, respondent filed 
an answering statement, and complainant filed a statement in 


reply. 
FINDINGS OF FACT 


1. Complainant is a partnership composed of * * *, doing 
business as * * *, whose post office address is * * *. 


2. Respondent is a partnership composed of * * *, doing 
business as * * *, whose post office address is * * *. At the 
time of the transactions involved herein, respondent was licensed 
under the Act. 


8. On or about February 13, 1952, contemplating the ship- 
ment of a perishable agricultural commodity in the course of 
interstate commerce, the parties entered into an agreement for 


the sale by respondent to complainant of one carload of Maine 
potatoes, U. S. No. 1, Size “A,” at the agreed price of 48 cents per 
10-pound bag, delivered to * * *. Shipment was to be made on 
February 29, 1952. 


4. On or about February 20, 1952, contemplating the ship- 
ment of a perishable agricultural commodity in the course of 
interstate commerce, the parties entered into an agreement for 
the sale by respondent to complainant of five carloads of Maine 
potatoes, U. S. No. 1, Size “A,” 214” minimum, at the agreed 
price of $2.20 per 50-pound bag delivered to * * *. Shipment 
was to be made in March, 1952. 


5. Informal complaint was filed on September 19, 1952, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The only issue which we find it necessary to discuss in this pro- 
ceeding is whether respondent ever made delivery of the six cars 
of potatoes sold complainant on February 13, 1952, and February 
20, 1952. Complainant takes the position that it did not receive 
delivery of these six carloads of potatoes. Respondent, on the 
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other hand, has alleged that shipments of six carloads of pota- 
toes were made on March 14, 1952, March 21, 1952, March 25, 
1952, March 26, 1952, April 1, 1952, and April 4, 1952, pursuant 
to an oral agreement between the parties to substitute a carload 
of potatoes packed in 50-pound bags at a price of $2.3014 per bag 
in place of the carload of 10-pound bags of potatoes originally 
sold on February 13, 1952, at a price of 48 cents per bag; and 
to increase the price of the five cars sold on February 20, 1952, 
from $2.20 to $2.2914 per 50-pound bag. In support of this con- 
tention respondent attached to its verified answer copies of 
invoices and bills of lading showing shipment of six cars of 
potatoes on the dates indicated and at the prices as afore- 
mentioned. 

According to the affidavits of * * * and of * * *, constitut- 
ing part of complainant’s opening statement, however, the six 
carloads of potatoes covered by the complaint were never re- 
ceived by the complainant; and the six shipments of potatoes 
referred to by respondent were made pursuant to additional pur- 
chases of potatoes by complainant from respondent. In its answer- 
ing statement, respondent denied that complainant had been sold 
any potatoes for delivery in March, 1952, other than the six cars 
involved in this proceeding. Respondent contends emphatically 
that every car purchased by complainant from respondent had 
been delivered and paid for in accordance with the oral modifi- 
cation by telephone of the confirmations dated February 13 and 
20, 1952. 

To its statement in reply complainant has attached a confiden- 
tial letter addressed to it, dated April 28, 1953, by * * *, a 
former employee of the respondent whom respondent had dis- 
charged. Complainant alleges that this letter clearly supports its 
position that respondent has never delivered the potatoes in ques- 
tion. Apart from the fact that this letter constitutes an unsworn 
statement made by a person unquestionably hostile to respondent, 
we find nothing in its contents which conclusively supports com- 
plainant’s contention that respondent failed to make delivery of 
the six cars of potatoes in question. 


The complainant has the burden of proof of establishing its 
case. This complainant must do by the preponderance of the 
evidence. The complainant, however, has submitted no corrobo- 
rating evidence to support the contentions made in its sworn 
statements. On the other hand, the documentary evidence sub- 
mitted by respondent as exhibits to its verified answer indicates 
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that respondent shipped to complainant six carloads of potatoes. 
While it is not conclusive that these shipments were made pur- 
suant to the amended agreements described by respondent, com- 
plainant has not presented sufficient evidence to show to the con- 
trary. Presumably, had there actually existed the additional sales 
as alleged by complainant, then complainant would have been 
able to submit documentary evidence proving such sales as it did 
with respect to the original sales of February 13 and 20, 1952. 
In the absence of this and other proof, we must find that com- 
plainant has failed to establish its case by a preponderance of 
evidence. The complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served on the parties. 


(No. 3944) 


NEIMAN BROTHERS v. KLEIN’S CELERY. PACA Docket No. 6253. 
Decided June 21, 1954. 


Failure to Pay Purchase Price of Vegetables—Default 
Headnotes in 13 A.D. 610, applicable here. 


Neiman Brothers, of Newark, New Jersey, complainant, pro se. Mr. Allan C. 
Ferguson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on March 18, 1954. Complainant seeks 
an award of reparation in the amount of the agreed purchase 
price of several lots of vegetables sold and delivered to respondent 
in January and February, 1954. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on May 3, 1954. A copy of the report of investigation 
was served upon complainant on the same date. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice, respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Herbert Neiman, trading as 
Neiman Brothers, whose address is 204 Miller Street, Newark 5, 
New Jersey. 


2. Respondent is an individual, Raymond Klein, trading as 
Klein’s Celery, whose address is 193 Miller Street, Newark, New 
Jersey. At the time of the transactions involved herein respondent 
was licensed under the Act. 


3. In the course of interstate commerce and by oral contracts 
complainant sold to respondent the following lots of vegetables on 
the dates and for the prices indicated: 


Price Per 
No. of Pkg. 
Date Commodity Pkgs. (Delivered) 


Jan. 15, 1954 Curley Parsley 2 half-crates $3.50 per 
(5 doz. per crate 
crate) 

Carrots 10 sacks (50-Ibs. 2.75 per 
per sack) sack 

Carrots 10 sacks (50-lbs. 2.75 per 
per sack) sack 

Curley Parsley 2 half-crates 3.50 per 
(5 doz. per crate 
crate) 

Celery 25 sturdy crates 4.25 per 
(2% doz, per crate 
crate) 

Curley Parsley 2 half-crates 3.50 per 
(5 doz. per crate 
crate) 

Feb. 11, 1954 Curley Parsley 2 half-crates 3.00 per 
(5 doz. per crate 
crate) 6.00 


Total $188.25 
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4. Vegetables meeting the specifications of the foregoing con- 
tracts were delivered to respondent at Newark, New Jersey. 


5. Upon delivery respondent accepted the vegetables in com- 
pliance with said contracts of sale. 


6. The total purchase price of the vegetables is $188.25, no 
part of which has been paid. 


7. Formal complaint was filed on March 18, 1954, which was 
within nine months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint as 
provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay complainant promptly the full 
agreed purchase price for the vegetables is a violation of section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $188.25 and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $188.25, with interest thereon 
at the rate of 5 percent per annum from March 1, 1954, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3945) 


GEORGE C. BURGER v. SAN JACINTO PACKING Co. PACA Docket 
No. 5886. Decided June 22, 1954. 


Libel—Effect after Acceptance 


Where respondent inspected and accepted potatoes for export, and later they 
were libelled by the United States Government and refused entry by the 
Mexican Government, and there was no evidence that they were con- 
demned or why they were libelled, held, as title had vested in respondent, 
the burden was on respondent to contest the suit or take necessary action. 
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Exercising Dominion over Commodity after Inspection 
Amounts to Acceptance 









Where complainant sold to respondent cull potatoes, inspected and accepted 
by respondent’s representative for export to Mexico, but where the 
potatoes were later libelled by the United States Government, and entry 
into Mexico was refused by the Mexican Government, held, since 
respondent accepted the potatoes after inspecting them and made no 
complaint until they were libelled, respondent is liable to complainant 

for the full purchase price. 










Inapplicability of Implied Warranty of Fitness for Export 


Where respondent purchased potatoes after inspected, the risk of getting 
the produce past Mexican customs was on respondent, and there was 
no implied warranty that the potatoes would meet Mexican requirements 
as respondent did not rely on complainant’s skill and judgment to 

furnish potatoes suitable for that purpose. 








Void by Reason of Illegality 

The question of whether the parties entered into a legal and enforceable 
contract must be determined by the law of the state where the contract 
was entered. 

Mr. John H. Stewart, of Deadrich, Gill & Bates, of Bakersfield, California, 
for complainant, Mr. Gerald Brown, of Best, Best & Krienger, of River- 
side, California, for respondent. Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 











PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on October 6, 1952, in which com- 
plainant alleges that respondent failed to pay for certain carloads 
of potatoes which he purchased for export to Mexico. Copies of 
the formal complaint and the Department’s investigation report 
were served upon the respondent by registered mail on December 
13, 1952. A copy of the investigation report was served on the 
complainant on the same date. On December 31, 1952, the respond- 
ent filed an answer to the complaint, in which respondent denies 
liability and alleges that the carloads of potatoes involved were 
infested with 35% nematode or eelworm. Respondent admits that 
no part of the purchase price for these cars of potatoes has been 
paid to the complainant. 

An oral hearing was held at Riverside, California, on September 
16, 1953. Both parties were represented by counsel. The com- 
plainant appeared and testified in his own behalf, and entered 
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into evidence the deposition of one other witness. Three witnesses 
testified for the respondent. Both complainant and respondent 
filed briefs. 


FINDINGS OF FACT 


1. The complainant is a partnership, composed of George C. 
Burger and Helyn M. Burger, doing business as George C. Burger, 
whose address is P. O. Box 466, Klamath Falls, Oregon. 


2. Respondent is an individual, James Minor, doing business 
as San Jacinto Packing Co., whose address is San Jacinto, Cali- 
fornia. Respondent was, at the time of the transaction here 
involved, licensed under the Act. 


3. Between February 7 and February 25, 1952, in the course 
of interstate commerce, complainant sold to respondent 10 carloads 
of cull potatoes for export to Mexico. It was agreed between the 
parties that the potatoes could contain eelworm or nematode, but 
not more than 2 percent decay. 


4. On February 16, 1952, complainant shipped from Hatfield, 
California, to respondent at Los Angeles two carloads of cull 
potatoes in cars PFE 38914 and MDT 46561, and one carload of 
cull potatoes in car ART 28139 from Stukel, Oregon. On February 
17, complainant shipped from Hatfield, California, to respondent 
at Los Angeles one carload of cull potatoes in car PFE 9445. The 
total purchase price of these four cars of potatoes is $2,675.10, 
f.o.b. shipping point. Respondent has not paid complainant any 
part of this amount. The other six carloads are not involved in 
this proceeding. 


5. The four cars of potatoes referred to in finding of fact 4 
were inspected by respondent’s representative at Los Angeles and 
thereafter were diverted by respondent to Calexico, California. 
Respondent made no objection to the condition of the potatoes 
following inspection by his representative. 


6. The potatoes in cars PFE 9445, ART 28139, and PFE 38914 
were inspected by an inspector of the U. S. Department of Agri- 
culture at Calexico, California, on February 27, 28, and March 1, 
1952, respectively, and were found to contain 25% or more nema- 
tode infestation. The potatoes in the first two cars were subse- 
quently libelled under the Federal Food, Drug and Cosmetic Act 
at Calexico, California, and thereafter officials of the Mexican 
Government refused to permit them to be shipped across the 
border into Mexico. 
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7. Cars PFE 38914 and MDT 46561 were diverted by respond- 
ent from Calexico, California, to El Paso, Texas, for entry into 
Mexico at that point. However, these potatoes were also libelled 
by the United States Government, and entry into Mexico was 
refused by officials of the Mexican Government. 


8. The formal complaint was filed on October 6, 1952, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


It is respondent’s first contention that complainant breached 
the contract in this case by failing to ship potatoes meeting the 
contract specifications. The contract was for the purchase and 
sale of 10 cars of cull potatoes for export to Mexico. The agree- 
ment provided that the potatoes could contain nematode or eel- 
worm, but could not contain over 2% soft rot. Respondent’s buyer, 
William Estes, testified that complainant’s representative, Robert 
E. Cheyne, told him during the negotiations prior to the sale that 
the potatoes contained a “trace” of eelworm or nematode, and that 
he assumed this defect would be “within the tolerance.” Although 
Estes testified at the hearing that it was his understanding the 
potatoes would contain no more than 6% nematode, he admitted 
under cross-examination that they did not discuss the percentage 
of eelworm. Cheyne testified by deposition that he talked to 
respondent’s buyer and informed him that complainant could buy 
some culls with eelworm and that respondent’s buyer said “eel- 
worm would be okay.” Cheyne further testified that Estes “‘never 
stated what percentage of eelworm or if they could all be eelworm 
or not, as long as they didn’t have over 2% rot they would be 
okay.”’ We conclude that the contract made by the parties did not 
contain any limitation on the extent of nematode infestation. 


The potatoes were shipped pursuant to Permit No. 646 under 
Oregon-California Potato Order No. 59. The evidence indicates 
that of the 10 cars of potatoes involved in the transaction, 5 were 
shipped across the Mexican border and were accepted and paid for 
by the Mexican purchasers. Of the remaining 5 cars, 1 was 
shipped from Stukel, Oregon, and the other 4 were loaded and 
shipped from Hatfield, California, on the Oregon-California bor- 
der, as a convenience to the Oregon growers. These 5 cars, upon 
arrival at Los Angeles, were stopped for inspection and diversion 
by respondent, and were red tagged by the County as having been 
shipped in violation of State laws. Respondent’s broker inspected 
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these potatoes at Los Angeles and, after explaining to the Cali- 
fornia authorities that the potatoes were grown in Oregon and 
were for export, succeeded in having them released. The potatoes 
were then diverted by respondent to Calexico. Subsequently, 2 
of the cars were diverted to El Paso, Texas, where respondent 
hoped to get them across the border. However, the 5 cars were 
libelled by the Federal Government under the Federal Food, Drug 
and Cosmetic Act. One car in some unexplained manner was 
released and shipped across the border at Calexico, and was 
thereafter “rejected” by the Mexican Government. The 2 remain- 
ing cars at Calexico were unloaded by respondent’s agent there 
and an attempt was made to sort and recondition them. This was 
abandoned, however, after sorting 15 to 20 bags, and the potatoes 
were destroyed eventually. Complainant’s claim is on these two 
cars and the two cars diverted to El] Paso. 


During his oral argument at the close of the testimony at the 
hearing, respondent’s attorney for the first time raised the ques- 
tion of whether there was illegality of object inherent in the con- 
tract since the potatoes actually were so poor as to be libelled by 
the United States Government. Respondent’s attorney followed up 
by stating that he did not believe respondent contemplated or had 


any illegality of purpose or object, since it was respondent’s 
understanding that the potatoes were good culls with a few cuts 
and superficial abrasions and a trace of nematode, but that 
respondent assumed the infestation by nematode “was within the 
tolerance limits.” The Presiding Officer requested the parties to 
submit briefs on the question of illegality of the contract. Both 
parties filed briefs and respondent filed an answering brief on 
the subject. 

The question of whether the parties entered into a legal and 
enforceable contract must be determined by the law of the State 
of California, since this is a California contract. 


Section 1667 of the Civil Code of California provides in general 
that: 


A contract founded on an illegal consideration, or which is 
made for the purpose of furthering any matter or thing 
prohibited by statute, or to aid or assist any party therein, 
is void; and such rule applies to every contract which is 
founded on a transaction malum in se, or which is prohibited 
by statute on the ground of public policy. 





ct 


ere eee ae ee ee ee ee aS ee ee oe ee le le hOUrlCOUre 


BURGER v. SAN JACINTO PKG. CO. 
Cite as 13 A.D. 658 


Section 1668 provides that: 

All contracts which have for their object, directly or indi- 
rectly, to exempt anyone from responsibility for his own 
fraud, or wilful injury to the person or property of another; 
or violation of law, whether wilful or negligent, are against 
the policy of the law. 

Let us examine the contract in the light of the provisions of 
the Code sections quoted above. The consideration for the pay- 
ment of money by respondent was the shipment by complainant 
in interstate commerce of 10 carloads of cull potatoes, understood 
by both parties to be for export to Mexico. It is not illegal to ship 
cull potatoes in interstate commerce, except under certain condi- 
tions hereinafter referred to. Was the contract here made for the 
purpose of furthering any matter or thing prohibited by statute, 
or to aid or assist any party therein? It is well established in 
California that a contract which requires the performance of any 
unlawful act is unenforceable. Fewel & Dawes, Inc. v. Pratt, 109 
P. 2d (1941) 650. There is no evidence that the contract in this 
case was made for the purpose of doing any act or that it required 
any performance in violation of the law. The Federal Food, Drug 
and Cosmetic Act, 21 U.S.C.A. 301 et seq., prohibits the introduc- 
tion into interstate commerce of any food that is adulterated or 
misbranded within the meaning of that Act. The file shows that 
a libel of information was filed by the United States Attorney 
under the Food, Drug and Cosmetic Act against the potatoes in 
question in the United States District Court for the Southern 
District of California, Southern Division. There is no evidence, 
however, that there was ever any condemnation of the potatoes 
by the Court in this proceeding. Nor is there any reliable evidence 
in the record to show for what reason the libel proceedings were 
instituted. In this f.o.b. transaction, title to the potatoes was 
vested in respondent at the time of the filing of the libel of infor- 
mation. The burden was therefore upon respondent to contest the 
suit or to take such action as was necessary to protect its interests. 
Respondent failed to take any action in this respect. There is no 
satisfactory proof that the potatoes were adulterated or that 
shipment of the potatoes was in violation of the Food, Drug and 
Cosmetic Act. There is thus no point in discussing the exceptions 
as indicated in Section 381(d) thereof. 

On the basis of the evidence in this case, we are unable to 
conclude that the contract here had as its object or purpose a 
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violation, or that it actually did violate, either directly or indi- 
rectly, any law which would bring it within the category of 
invalid contracts referred to in the Civil Code of California. 


Although it was not pleaded in the answer nor brought out in 
respondent’s testimony at the hearing, respondent now contends 
in its brief that complainant breached an implied warranty that 
the potatoes would be fit for export to Mexico, claiming that 
respondent relied upon complainant’s “experience and judgment 
in providing potatoes which would be suitable for export.” Re- 
spondent further contends that the potatoes were not fit for 
export, but “Instead they were libelled, rejected and dumped.” 
From the evidence before us, we are of the opinion that com- 
plainant did not warrant the potatoes to be suitable for export to 
Mexico. Such a warranty would amount to a guarantee by com- 
plainant that the potatoes shipped would pass Mexican inspection. 
Respondent was interested in buying cull potatoes and complain- 
ant was in position to furnish such potatoes. Complainant knew 
that under the provisions of Order No. 59 cull potatoes were not 
eligible for shipment or sale for human consumption in fresh 
form in the United States. Respondent informed complainant the 
potatoes were for export to Mexico, but from respondent’s own 
testimony there was no express warranty that the potatoes would 
meet Mexican import requirements. Nor was there an implied 
warranty to that effect, for the reason that respondent did not 
rely upon complainant’s skill and judgment to furnish potatoes 
suitable for that purpose. This is evident from Estes’ testimony 
that he did not believe anyone in the country knew what would 
be permissible for import into Mexico. It appears from the evi- 
dence that respondent’s agent described the kind of potatoes he 
wanted and acted on his own judgment in the matter. Under the 
circumstances, we think the risk of getting the potatoes past 
Mexican customs was on the buyer. 


Since we have concluded that the contract was not void by 
reason of illegality, and find no breach of either express or implied 
warranty on the part of complainant, and since respondent ac- 
cepted the potatoes after inspecting them, and made no complaint 
until they were libelled, respondent is liable to complainant for 
the full purchase price of the 4 carloads of potatoes, amounting 
to $2,675.10. Complainant should be awarded reparation in that 
amount, with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $2,675.10, with 
interest thereon at the rate of 5 percent per annum from March 
1, 1952, until paid. 

The facts and circumstances as set forth herein shall be 
published. 
Copies hereof shal] be served upon the parties. 










(No. 3946) 


EINO F. HARJU v. FRANK A. PEPE FRUIT & PRODUCE DISTRIBUTOR. 
PACA Docket No. 6251. Decided June 22, 1954. 







Failure to Pay Net Proceeds on Cranberries—Default 


Where complainant claimed reparation in the amount of the alleged net 
proceeds of cranberries realized by respondent from sale of cranberries 
consigned to him, held, that in accordance with the rules of practice 
under the act, respondent, by failing to file an answer, admitted the 
material facts alleged in the complaint and waived an oral hearing, and 
his failure to pay the net proceeds constitutes a violation of the act, 
for which reparation should be awarded to complainant. 


Mr. Eino F. Harju, of South Carver, Massachusetts, complainant, pro se. 
Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 














PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed April 13, 1954. Complainant alleges 
that in November 1953, he consigned to respondent to be sold for 
complainant’s account one truckload of cranberries, but that 
respondent has failed to pay complainant the net proceeds thereof. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on April 28, 1954. A copy of the report of investigation 
was served upon complainant on May 1, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
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47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint and 
a waiver of oral hearing. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Eino F. Harju, is an individual, whose 
address is P. O. Box 102, South Carver, Massachusetts. 


2. Respondent is an individual, Frank A. Pepe, trading as 
Frank A. Pepe Fruit & Produce Distributor, whose address is 
P. O. Box 1915, Waterbury, Connecticut. At the time of the trans- 
action complained of herein, respondent was licensed under the 
Act. 


3. On or about November 16, 1953, in the course of interstate 
commerce and by oral contract, complainant consigned to respond- 
ent to be sold for complainant’s account one truckload of cran- 
berries consisting of 344 cases each containing 24 one-pound 
boxes. 


4. On or about November 16, 1953, cranberries conforming 


to the terms of the contract were shipped by motor truck from 
loading point in the State of Massachusetts, in interstate com- 
merce, to respondent at New Haven, Connecticut. Upon arrival 
at destination, respondent accepted and sold the cranberries for 
the account of the complainant and rendered an account of sales, 
but has failed to pay complainant the net proceeds of $1,223.95. 


5. Formal complaint was filed on April 13, 1954, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice (7 
CFR 47.8(c)). 

The facts thus admitted are that in November 1953, complain- 
ant consigned one truckload of cranberries to respondent, to be 
sold for complainant’s account; that cranberries which conformed 
with the terms of the contract were delivered by complainant to 
respondent and were shipped in interstate commerce; that under 
date of March 22, 1954, respondent rendered to complainant an 
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account of sales showing net proceeds of $1,223.95; and that 
respondent has not paid to complainant the net proceeds, or any 
part thereof. 

Respondent’s failure to make payment of the net proceeds to 
complainant is in violation of section 2 of the Act. Complainant 
should be awarded reparation in the amount of $1,223.95, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent. shall 
pay to complainant, as reparation, $1,223.95, with interest thereon 
at the rate of 5 percent per annum from April 1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3947) 


M. W. FRISSELL & COMPANY v. THE FRUIT HOUSE AND/OR VIRGIL 
M. DISHER BROKERAGE. PACA Docket No. 5891. Decided June 
22, 1954. 


Purchase through Error by Broker 


Where a broker, through error, ordered a carload of potatoes from com- 
plainant for delivery to one of broker’s customers, and where the 
customer rejected the potatoes as not having been ordered but agreed to 
resell them to minimize damages, and complainant agreed to release the 
shipment on those conditions, held, the broker is accountable to com- 
plainant as the purchaser of the shipment and should pay to complainant 
as reparation the difference between the net invoice price of the ship- 
ment and the net amount realized from resale, which was remitted to 
complainant. 


M. W. Frissell & Company, of Chicago, Illinois, complainant, pro se. Mr. Ira 
E. Arnold, of Cleveland, Ohio, for respondent, The Fruit House. Stanley, 
Stanley & Davidoff, of Kalamazoo, Michigan, for respondent, Disher 
Brokerage. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed November 3, 1952. It is alleged that 
complainant sold to respondent The Fruit House through respond- 
ent Virgil M. Disher Brokerage, one carload of California pota- 





668 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 667 


toes at $8.50 per hundredweight delivered at Bay City, Michigan, 
for shipment June 7, 1952; that the carload was shipped according 
to contract terms; and that respondent Fruit House received the 
carload under protest upon arrival and remitted the sum of 
$1,240.47 thereon, leaving a balance of $1,128.71 due and owing 
on the contract, for which amount claim is made. 

Copies of the report of investigation prepared by the Depart- 
ment were served by registered mail on complainant and each 
respondent. Copies of the formal complaint were served on both 
respondents by registered mail on December 12, 1952. Respondent 
Disher’s answer was filed on December 29, 1952, and respondent 
Fruit House’s answer was filed on January 7, 1953. 

Respondent Disher admits that he ordered the carload of pota- 
toes from complainant for delivery to respondent Fruit House. 
He alleges that the carload had been ordered by respondent Fruit 
House on June 6, 1952, and that the sale had been confirmed by 
a broker’s standard memorandum of sale dated June 7, 1952, 
which was mailed to respondent Fruit House. Disher alleges that 
respondent Fruit House is indebted to complainant for any bal- 
ance that remains unpaid of the original contract price, but denies 
that he, respondent Disher, is indebted to complainant or to any 
other person in this transaction. 

Respondent Fruit House denies that it ever purchased the car 
of potatoes in question from complainant or through the broker, 
respondent Disher, and denies that a written confirmation of the 
sale was ever received from respondent Disher. Respondent Fruit 
House denies that the shipment was accepted upon delivery, but 
states that it was rejected as not having been ordered and that 
through a subsequent agreement with complainant it sold the 
shipment for the account of whom concerned. Respondent Fruit 
House denies that there is anything due and owing from it in this 
case. 

An oral hearing was held at Detroit, Michigan, on November 
19, 1958. Sterling Huxtable appeared and testified on behalf of 
complainant. Virgil M. Disher appeared and testified on his own 
behalf. Respondent Fruit House was represented by counsel and 
Harry Alpern and Jeanette Hartley testified for this respondent. 


FINDINGS OF FACT 


1. Complainant, M. W. Frissell & Company, is a partnership 
composed of Merton W. Frissell and Nell C. Frissell, whose 
address is 1425 South Racine Avenue, Chicago, Illinois. 
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2. Respondent, The Fruit House, is a partnership composed 
of Ruth K. Alpern and Harry D. Alpern, whose post office address 
is Bay City, Michigan. Respondent, Virgil M. Disher, is an indi- 
vidual, doing business as Virgil M. Disher Brokerage, whose post 
office address is Kalamazoo, Michigan. At the time of the trans- 
action involved in this proceeding, both respondents were licensed 
under the Act. 


3. On or about June 6, 1952, in the course of interstate com- 
merce, respondent Disher ordered a carload of U.S. No. 1, Size A, 
California long-white potatoes at $8.50 per cwt., delivered Bay 
City, Michigan, for shipment on June 7, 1952, to be delivered to 
respondent Fruit House by complainant. Respondent Fruit House 
had not agreed to such purchase. 


4. Car MDT 5820 containing 360 one-hundred pound sacks of 
U. S. No. 1, Size A, California long-white potatoes was shipped 
from California on June 7, 1952. On June 9, 1952, complainant 
directed the carrier to divert the carload to itself at Bay City, 
Michigan, advise The Fruit House to allow inspection and to 
deliver the shipment upon surrender of complainant’s written 
order. The delivery order and draft for the purchase price of the 
shipment were forwarded to a Bay City, Michigan, bank for 
collection. 


- 


5. On or about June 9, 1952, complainant mailed an invoice 
to respondent Fruit House covering 360 sacks of U. S. No. 1A 
Whites in car MDT 5820, at $8.50 per hundredweight delivered. 
The gross invoice price was $3,060.00 less freight, tax and other 
delivery expenses of $690.82, making a net invoice price of 
$2,369.18. The invoice was received by respondent Fruit House 
on or about June 12, 1952. Respondent Fruit House immediately 
notified respondent Disher by telephone and by letter that it had 
not ordered the carload of potatoes and would not accept them. 


6. On or about June 16, 1952, car MDT 5820 arrived at Bay 
City team track and was tendered for delivery to respondent Fruit 
House. After the arrival of the shipment, respondent Fruit House 
advised complainant by telephone that it had not purchased the 
shipment, but that it would resell the potatoes for the account of 
whom concerned to minimize damages if complainant would order 
the carrier to release the shipment. Complainant agreed to release 
the shipment on these conditions. 


7. Respondent Fruit House resold the carload of potatoes for 
the net amount of $1,240.47 and forwarded a check for this 
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amount to complainant on July 2, 1952. No further payments have 
been made on account of this transaction by either respondent 
Disher or respondent Fruit House. 


8. Formal complaint was filed on November 3, 1952, which is 
within 9 months after the accrual of the alleged cause of action. 


CONCLUSIONS 


The controversy in this case appears to have been the result 
of an error on the part of respondent Virgil M. Disher Brokerage 
which occurred during the period of confusion in the potato 
market immediately following the abolition of ceiling prices on 
potatoes. Fruit House had bought several carloads of potatoes 
through Disher in May 1952, and on June 6, 1952, had ordered 
two additional carloads, namely, cars PFE 91512 and PFE 65914, 
both of which were subsequently delivered and paid for. On June 
9, Fruit House ordered another carload, namely, car SFRD 3618, 
which also was delivered and paid for. Fruit House received 
broker’s standard memoranda of sale from Disher with respect 
to these three carloads, but denies ever receiving a memorandum 
of sale with respect to car MDT 5820, the carload in controversy. 
The first Fruit House heard of this particular carload was on 
June 12, 1952, when they received an invoice from complainant 
covering the shipment. They immediately notified Disher both by 
telephone and letter that they had not purchased the shipment 
and would not accept it, except on a consignment basis. 

Respondent Disher contends that he sent Fruit House a tele- 
graphic confirmation of the sale of MDT 5820 on June 6, 1952, 
and a written confirmation on June 7, 1952. Fruit House denies 
that either of these communications was received. Disher offered 
no evidence that the messages in question were received by The 
Fruit House, other than his testimony that the messages were 
duly transmitted and mailed. Whereas the mailing of a document 
raises a presumption that it was received, such a presumption is 
rebuttable. Rosenthal v. Walker, 111 U.S. 185. Such presumption 
may be overcome by the addressee’s testimony that he never 
received the communication. Ault v. Interstate Savings and Loan 
Association, 15 Wash. 627, 47 Pac. 13. Both Harry Alpern and 
Jeanette Hartley, manager and office manager of The Fruit 
House, respectively, denied that either the purported telegram or 
confirmation of sale was received in their office or that they had 
received notice of the telegram by telephone. Both stated that the 
first knowledge they had with respect to MDT 5820 was when the 
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invoice was received from complainant on June 12, 1952. The 
weight of evidence in the case supports respondent Fruit House’s 
position that they did not purchase the carload of potatoes shipped 
in car MDT 5820, and it is so concluded. 

There is no question that respondent Disher ordered the pota- 
toes in question from complainant to be delivered to respondent 
Fruit House at Bay City. This is admitted by respondent Disher. 
However, all evidence points to the conclusion that the carload 
was ordered in error during the confused rush of business follow- 
ing the lifting of ceiling prices. On June 10, Disher sent a telegram 
to complainant as follows: 

“FRUIT HOUSE BAY CITY THOUGHT CAR OUT JUNE 
FIFTH CANNOT USE HAVE TOO MANY ROLLING 
ADVISE.” 


To which complainant replied as follows: 
“ANSWERING FRUIT HOUSE CONFIRMED SIXTH FOR 
SHIPMENT SEVENTH MDT 5820 SHIPPED SEVENTH 
ROUTED SAFE NYC REFUSE CANCEL EXPECT AC- 
CEPTANCE.” 


At the hearing, Disher admitted that his telegram of June 10 
was sent in error and had nothing to do with the transaction in 
question. 

On June 12, 1952, after the invoice on car MDT 5820 was 
received from complainant, respondent Fruit House talked with 
respondent Disher by telephone, and confirmed the conversation 
by a letter of the same date which reads, in part, as follows: 


“With further reference to our telephone conversation re- 
garding car Potatoes MDT 5820 shipped from M. W. Frissell 
& Co. Produce Exchange Bldg., Chicago, there is no doubt in 
our mind but that the error was made by you. As we 
explained to you on the phone, previously, we had Western 
Union check back to see whether or not a telegram was 
received, as you stated on the above car, and they advised 
that they could find no record of such a telegram. Again, as 
we explained to you, surely we would not have purchased 
RD 3618 at $9.15 delivered if we had known about this car 
in question at $8.50 delivered. . . .” 


It is concluded that respondent Fruit House did not authorize 
respondent Disher to purchase the carload of potatoes in contro- 
versy, and that Disher ordered the potatoes by mistake. Accord- 
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ingly, Disher is accountable to complainant as the purchaser of 
the shipment. Complainant sustained damages in the amount of 
$1,128.71, which is the difference between $2,369.18, the net 
invoice price of the shipment, and $1,240.47, the net amount real- 
ized from the resale of the potatoes and remitted by Fruit House 
to complainant. Respondent Disher’s failure to pay complainant 
$1,128.71 is a violation of section 2 of the Act for which repara- 
tion, with interest, should be awarded to complainant against 
this respondent. The complaint insofar as it relates to respondent 
Fruit House should be dismissed. The facts of this case should be 
published. 
ORDER 

Within 30 days from the date of this order, respondent Virgil 
M. Disher shall pay to complainant reparation in the sum of 
$1,128.71, with interest at 5 percent per annum from July 1, 1952, 
until paid. 

The complaint against respondent The Fruit House is dismissed. 

Copies of this order shall be served on all parties herein, and 
the facts and circumstances of this case as here reported shall be 
published. 


(No. 3948) 


THE S. A. GERRARD COMPANY v. J. C. McDow & COMPANY. PACA 
Docket No. 6255. Decided June 22, 1954. 


Failure to Pay Purchase Price of Lettuce—Default 
Headnotes in 13 A.D. 610, applicable here. 


The S, A. Gerrard Company, of Cincinnati, Ohio, complainant, pro se. Mr. 
Allan C. Ferguson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a, et seq.). 
Formal complaint was filed on April 9, 1954. Complainant seeks 
an award of reparation in the amount of the alleged unpaid pur- 
chase price of a carload of lettuce sold and delivered to respon- 
dent in July, 1953. 
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A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on April 30, 1954. A copy of the report of investiga- 
tion was served upon complainant on May 1, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, The S. A. Gerrard Company, 
whose address is 203 Traction Building, Cincinnati 2, Ohio. 


2. Respondent is an individual, John Cunningham McDow, 
trading as J. C. McDow & Company, whose address is 1313 Inde- 
pendence Building, Charlotte 2, North Carolina. At the time of 
the transaction involved herein respondent was licensed under 
the act. 

3. On or about July 14, 1953, in the course of interstate com- 
merce, complainant by oral contract sold to respondent 640 car- 
tons of two dozen size lettuce, contained in car PFE 2858, at the 
agreed price of $2.50 per carton net f.o.b. shipping point, plus 
vacuum cooling of 15¢ per carton. 

4. Complainant shipped lettuce meeting the requirements of 
the contract to respondent at Charlotte, North Carolina. 

5. Upon arrival of the shipment at destination, respondent 
accepted the lettuce without any complaint. 

6. The total purchase price of the carload of lettuce is $1,696, 
no part of which has been paid by respondent to complainant. 


7. Formal complaint was filed on April 9, 1954, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c)). 
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Respondent’s failure to pay complainant promptly the agreed 
purchase price for the shipment of lettuce is a violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $1,696 and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $1,696, with interest thereon 
at the rate of 5 percent per annum from August 1, 1953, until 


paid. 
The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 3949) 


BRYAN SMITH FARMS v. HOUSTON PRODUCE SERVICE. PACA 
Docket No. 6256. Decided June 24, 1954. 


Failure to Pay Purchase Price of Tomatoes—Default 
Headnotes in 18 A.D. 610, applicable here. 


Bryan S. Smith Farms, of Bakersfield, California, complainant, pro se. Mr. 
Allan C. Ferguson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on April 12, 1954. Complainant 
alleges that in November, 1953, it sold and shipped to respondent 
a carload of tomatoes, but that respondent has failed to pay any 
part of the purchase price. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on May 3, 1954. A copy of the report of investigation 
was served upon complainant on May 4, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
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alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Bryan S. Smith, is an individual trading as 
Bryan Smith Farms, whose address is P. O. Box 127, Sta. A, 
Bakersfield, California. 


2. Respondent, Thelma Petro (Mrs. Sam Petro), is an indi- 
vidual trading as Houston Produce Service, whose address is 601 
Preston Avenue, Houston, Texas. At the time of the transaction 
complained of herein, respondent was licensed under the Act. 


3. On or about November 3, 1953, in the course of interstate 
commerce and by oral contract, conplainant sold to respondent 
399 wirebound crates of U. S. No. 2 grade tomatoes, totaling 
23,764 pounds, at 4 cents per pound, plus a charge of 50 cents 
for each wirebound crate, or a total price of $1,150.06, f.o.b. 
Edison, California. 


4. On or about November 3, 1953, tomatoes conforming with 
the terms of the contract were shipped in car PFE 62230 from 
Edison, California, in interstate commerce, to respondent at 
Houston, Texas. Upon arrival at destination, respondent accepted 
the tomatoes in compliance with said contract of sale and made 
no complaint with respect thereto. 


5. Although requested to do so, respondent has failed and 
refused to pay the agreed purchase price of $1,150.06, or any 
part thereof. 

6. Formal complaint was filed on April 12, 1954, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice 
(7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price for the carload of tomatoes is in violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount of $1,150.06, with interest, and the facts should be 
published. 
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Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, $1,150.06, with interest thereon 
at the rate of 5 percent per annum from December 1, 1953, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3950) 
FRANK PILECKY & SONS v. LITTLE EGypT PropucE. PACA Docket 
No. 6254. Decided June 24, 1954. 
Failure to Pay Purchase Price of Potatoes—Default 
Headnotes in 13 A.D. 610, applicable here. 


Whiting & Whiting, of Antigo, Wisconsin, for complainant. Mr. Allan C. 
Ferguson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Forma] complaint was filed on April 26, 1954. Complainant seeks 
an award of reparation in the amount of the alleged contract 
price of a truckload of potatoes delivered to and accepted by 
respondent about February 9, 1954. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent by registered mail on May 5, 1954. A copy of the 
report of investigation was served upon complainant on May 
3, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint and a waiver 
of oral hearing. Notwithstanding such notice respondent has not 
filed an answer. The issuance of an order is, therefore, author- 
ized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant, Frank Pilecky & Sons, is a partnership com- 
posed of Frank Pilecky, James Pilecky, Frank Pilecky, Jr., and 
Lyle Castonguay, whose address is 821 Ninth Avenue, Antigo, 
Wisconsin. 


2. Respondent is an individual, Roy Edward Ferguson, trad- 
ing as Little Egypt Produce, whose address is 701 North Douglas 
Street, West Frankfort, Illinois. At the time of this transaction 
respondent was not licensed under the act but was subject to 
license. He subsequently applied for and was issued a license 
after paying the required fee and accrued arrearage. 


3. On or about February 7, 1954, in the course of interstate 
commerce, by oral contract, complainant contracted to sell and 
respondent to purchase the following lot of potatoes at the deliv- 
ered prices named: 





205—50 pound sacks Russets $1.05 $215.25 
200—50 pound sacks Reds 1.20 240.00 
400—10 pound sacks Russets woe 108.00 

$563.25 


4. Potatoes complying with the terms of the contract were 
shipped from Antigo, Wisconsin, to respondent at West Frank- 
fort, Illinois, on. February 9, 1954. Upon arrival respondent 
accepted the potatoes without complaint but has failed to pay 
complainant any part of the agreed purchase price. 


5. Formal complaint was filed April 26, 1954, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the agreed 
purchase price for the truckload of potatoes is in violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount of $563.25, with interest, and the facts should be 
published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $563.25, with interest thereon, 
at the rate of 5 percent per annum from March 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3951) 


FRANK PILECKY & SONS v. MARION PRODUCE COMPANY. PACA 
Docket No. 6252. Decided June 29, 1954. 


Failure to Pay Purchase Price of Potatoes—Default 


Headnotes in 13 A.D. 610, applicable here. 


Whiting & Whiting, of Antigo, Wisconsin, for complainant. Mr, Allan C. 
Ferguson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on April 26, 1954. Complainant alleges 
that in February 1954 it sold and delivered to respondent two 
shipments of potatoes, but that respondent has failed to pay any 
part of the purchase price. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on May 3, 1954. A copy of the report of investigation 
was served upon complainant on the same date. 


At the time of service of the formal] complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint and a waiver of 
oral hearing. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 
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FINDINGS OF FACT 


1. Complainant, Frank Pilecky & Sons, is a partnership com- 
posed of Frank Pilecky, James Pilecky, Frank Pilecky, Jr., and 
Lyle Costonguay, whose address is 821 Ninth Avenue, Antigo, 
Wisconsin. 


2. Respondent is an individual, Joe Pedigo, trading as Marion 
Produce Company, 1212 North Garfield Street, Marion, Illinois. 
At the time of the transactions complained of herein, respondent 
was licensed under the act. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent, delivered at West Frankfort, Illi- 
nois, the following lots of potatoes and bags on the dates and at 
the prices indicated : 

Unit 
Date Commodity Price Gross Total 
February 9, 1954 3,000 10-pound bags 
Russett Sebago potatoes $0.27 $810.00 
500 50-pound bags 





white potatoes $1.20(cwt) 300.00 $1,110.00 
February 11, 1954 500 50-pound bags Red 
Pontiac potatoes 1.20 600.00 
250 650-pound white 
bags 10 25.00 625.00 
Total $1,735.00 


4. Two lots of potatoes meeting the specifications of the fore- 
going contracts were shipped by motor trucks from loading point 
in the State of Wisconsin, in interstate commerce, to respondent 
at West Frankfort, Illinois. Upon arrival at destination, respond- 
ent accepted the potatoes and bags in compliance with said con- 
tracts of sale, and made no complaint with respect thereto, but 
has not paid the total purchase price of $1,735.00, or any part 
thereof. 


5. Formal complaint was filed on April 26, 1954, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (7 
CFR 47.8(c) ). 
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Respondent’s failure to pay promptly to complainant the agreed 
purchase price for the two lots of potatoes and bags is in violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $1,735.00, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,735.00, with interest thereon 
at the rate of 5 percent per annum from March 1, 1954, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3952) 


NEWARK COLD STORAGE & ICE Co., INC. v. KLEIN’S CELERY. PACA 
Docket No. 6250. Decided June 29, 1954. 


Failure to Pay Purchase Price of Celery—Default 
Headnotes in 13 A.D. 610, applicable here. 


Wright & Livingston, of Newark, New York, for complainant. Mr. Allan C. 
Ferguson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on April 15, 1954. Complainant alleges 
that in November 1953, it sold and delivered to respondent one 
truckload of celery, but that respondent has failed to pay any part 
of the agreed purchase price. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on April 28, 1954. A copy of the report of investiga- 
tion was served upon complainant’s attorney on the same date. 

At the time of service of the formal] complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that,.in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
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constitute an admission of the facts alleged in the complaint and 
a waiver of oral hearing. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Newark Cold Storage and Ice Company, Inc., 
is a corporation whose address is Murray Street, Newark, New 
York. 


2. Respondent is an individual, Raymond Klein, trading as 
Klein’s Celery, whose address is 193 Miller Street, Newark, New 
Jersey. At the time of the transaction complained of herein, 
respondent was licensed under the Act. 


3. On or about November 12, 1953, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
251 crates of celery at $1.60 per crate, plus storage at the rate of 
60 cents per crate, f.0.b. Newark, New York. 


4. On or about November 12, 1953, celery conforming to the 
terms of the contract was shipped by motor truck from Newark, 
New York, to respondent at Newark, New Jersey. Upon arrival 
at destination, respondent accepted the celery and made no com- 
plaint with respect thereto, but has not paid the purchase price 
of $552.20, or any part thereof. 


5. Formal complaint was filed on April 15, 1954 which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice (7 
CFR 47.8(c)). 

Respondent’s failure to make payment promptly to complainant 
for the truckload of celery is in violation of section 2 of the Act. 
Complainant should be awarded reparation in the amount of 
$552.20, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $552.20, with interest thereon 
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at the rate of 5 percent per annum from December 1, 1953, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


DISMISSAL—STIPULATION BY PARTIES 
(No. 3953) 


PACA Docket No. 6217. Decided June 21, 1954. Mr. Joseph B. 
Miller, of Phoenix, Arizona, for complainant. Mr. Irving Korn, 
of Portland, Oregon, for respondent. Mr. Allan C. Ferguson, Pre- 
siding Officer. Decision by Thomas J. Flavin, Judicial Officer. 


DISMISSALS—SETTLEMENT BETWEEN PARTIES 
(No. 3954) 


PACA Docket No. 6148. Decided June 3, 1954. Mr. David Sis- 
kind, of New York, New York, for complainant. Mr. Harry S. 
Dunmire, of Pittsburgh, Pennsylvania, for respondent. Mr. Fred- 


erick W. Woodley, Presiding Officer. Decision by Thomas J. Flavin, 
Judicial Officer. 


(No. 3955) 


PACA Docket No. 5986. Decided June 3, 1954. Phipps, Durgin 
and Cook, of Boston, Massachusetts and Mr. R. F. Parker of Los 
Angeles, California, for complainant. Mr. Joseph Aborn, of Bos- 
ton, Massachusetts, for respondent. Mr. Frederick W. Woodley, 
Presiding Officer. Decision by Thomas J. Flavin, Judicial Officer. 


(No. 3956) 


PACA Docket No. 5734. Decided June 4, 1954. Mr. John C. 
Jones, of Jones, Nash & Birmingham, of Boston, Massachusetts, 
and Smith and Hubbard of Edinburg, Texas, for complainant. Mr. 
Brooks Beck, of Hill, Barlow, Goodale and Wiswall, and Mr. 
Samuel Rice, of Boston, Massachusetts, for respondent. Mr. James 
A. O’Donnell, Presiding Officer. Decision by Thomas J. Flavin, 
Judicial Officer. 
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(No. 3957) 


PACA Docket No. 6096. Decided June 4, 1954. Mr. Ned Stein, 
of Philadelphia, Pennsylvania, for complainant. Mr. David Sis- 
kind, of New York, New York, for respondent. Mr. Frederick W. 
Woodley, Presiding Officer. Decision by Thomas J. Flavin, Judicial 
Officer. 


(No. 3958) 
PACA Docket No. 6167. Decided June 11, 1954. Gallagher, Ruffo 
& Rainville, of San Jose, California, for complainant. Whiteford, 
Hart, Carmody & Wilson, of Washington, D. C. for respondent. 
Mr. Frederick W. Woodley, Presiding Officer. Decision by Thomas 
J. Flavin, Judicial Officer. 


(No. 3959) 


PACA Docket No. 5895. Decided June 21, 1954. Mr. Harry S. 
Dunmire, of Pittsburgh, Pennsylvania, for complainant. Mr. Ned 
Stein, of Philadelphia, Pennsylvania, for respondent. Mr. James 


A. O’Donnell, Presiding Officer. Decision by Thomas J. Flavin, 
Judicial Officer. 


(No. 3960) 

PACA Docket No. 6153. Decided June 29, 1954. Donovan & 
Higgins, of Boston, Massachusetts, for complainant. Mr. David 
Siskind, of New York, New York, for respondent. Mr. Allan C. 
Ferguson, Presiding Officer. Decision by Thomas J. Flavin, Judi- 
cial Officer. 


(No. 3961) 

PACA Docket No. 6205. Decided June 29, 1954. Mr. Maurice B. 
Conley, of Fulton, New York, for complainant. Mr. Archie Roth, 
of Blairstown, New Jersey, for respondent. Mrs. Ilene M. Crigler, 
Presiding Officer. Decision by Thomas J. Flavin, Judicial Officer. 





